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Joanne Coysh: Hello to Geroge and Ababacar - thanks for joining us. Unfortunately Lynette cannot participate today because of power cuts and no one else is online at present. Let's wait for 5-10 minutes and if we have no success then maybe we can have an informal chat about the issues - does that sound OK? Maybe George you would like to introduce yourself to Ababacar and likewise Ababacar to George, explaining a bit of the background of your work 

George Mukundi: Thanks Joanne for the invite. I am happy to wait for 5-10 minutes as we wait for the rest of the participants to come online. In the mean time as requested. Ababacar I am a lawyer from Kenya currently based in South Africa with a research institute-The South African Institute for Advanced Constitutional Public Human Rights and International Law see www.saifac.org.za. My work and interests are primarily on the African human rights system and conduct research and training on regional human rights issues. I am also involved in human rights education with law students.

Ababacar Diop: hello George, I am called Ababacar Diop; I am a lawyer by training. I live in Dakar, in Senegal. I activate myself in the humans right and Community development. I am a president of JONCTION http://jonctionsenegal.blogspot.com, an association of Senegalese right. I also activate myself on the question of the rights of the children. I am a vice-president of Terre de Joie http://www.terredejoie.org, a Swiss association of right.

George Mukundi: I think it would help if we had a list of issues that we hope to discuss. Those issues or questions would participants a general idea of the debate and fit them within the time we would allot to the discussion.

Joanne Coysh: Good Afternoon Leonida, I am glad you could join us. George and Ababacar are already here. Lynette has cancelled and Emiliano is not online as yet. George was just suggesting drawing up a list of issues.

Joanne Coysh: OK, so now Leondia is online you would rather go ahead and discuss the issues in more of a blog styel discussion - that could be arranged - we can set up an email group so people can contribute? Leonida, have you caught up yet? What are your thoughts?

Leonida Odongo: Yes for me I would like to talk about accessibility to justice for vulnerable groups especially widows and refugee communities.

Joanne Coysh: I think this is very much in line with Ababacar - what other areas do people consider important?

George Mukundi: can we include using the domestic legal framework to vindicate the rights of indigenous peoples and minorities?

Leonida Odongo: bringing justice to the people ie through community-based paralegalism, i.e. bringing the law to the people.

Joanne Coysh: OK - so we have 3 issues: 1. Access to justice for vulnerable groups 2. Domestic legal framework to vindicate the rights of indigenous peoples and minorities 3. Community paralegals. Shall we start with 1 - Leonida would you like to expand and tell us a liitle about your expereince?

Leonida Odongo: Yes, from the Kenyan perspective many Kenyans are denied access to justice because the majority of Kenyans are illiterate with respect to the law and human rights. Neither the colonial nor postcolonial administration took it upon themselves to educate the citizenry about their rights. The law governs all aspects of an individuals life thus its not specific to a certain group of people. Ignorance of the law is no defence. A person cannot for example be excused for saying that their failure to abide by a specific legal requirement was due to lack of knowledge of existence of that particular law. The law is normally expressed in legal and technical language making it difficult for most Kenyans to understand. Accessing legal services, even basic ones normally involves consulting a lawyer who must be paid professional fees for services rendered. Ordinary Kenyans cannot afford it. If one must have to go to court, it addition to paying lawyer fees, there is also the issue of court fees to be paid. Further in most areas, especially rural areas in Kenya, courts are normally few and far between and thus the issue of transport costs also comes to bear. In Kenya, there exist very few pro-bono lawyers.

Leonida Odongo: Having worked on a property and inheritance project under the International Centre for Research on Women to empower widows on property and inheritance rights this is what I observed.

Ababacar Diop: It is true that the law is complex. One cannot evoke the excuse of the ignorance of the law like means of defense. No one supposed is not ignored the law. What seems to me right. I think that the knowledge of the law by the majority of the population will help with better organizing our companies in a development prospect. A development without law that organizes it is not viable. The law should allow the taking into account of the interests of the minorities and the autochtones. It must aim at protecting most vulnerable to knowing, the women, the children, the poor etc. One imprisons more robbers of chickens than abductors of the public monies. All things considered, the law must support the respect of the human rights for a durable development.

Joanne Coysh: these are all the things it should do - but it seems largely to be failing people in this respect - how do we address the concerns that Leonida raises?

Joanne Coysh: What are the alternatives?

Leonida Odongo: The first step is simplification of the law ie making it people friendly.

Ababacar Diop: not Leo, the law cannot meter simplify.

Joanne Coysh: Is it a case of simplifiying the law or having the ways and means of communicating it in a way that is more accessible for people? George do you have anything to add?

George Mukundi: I agree with Ababacar that while one way want to wish away the application of the law without discrimination-whether ones knows it or not – in the present formulation of most of our legal systems it is unlikely to ever happen. In the circumstances it is imperative that lawyers and social workers make a conscious effort to empower the people through education. The state should also be obliged to provide for civic education and where possible national legal aid.

Ababacar Diop: Because the human report/ratio and the complexity of a process of development deserve complex laws. On the other hand the alternative rests more on equity of the law.

Leonida Odongo: In my country for example we do not have legal aid scheme and there are very few probono lawyers. Even paralegals are not yet recognized legally. How do we deal with such a scenario?

Joanne Coysh: There are solutions appearing I am sure in Africa - Can any of you provide examples of how this is happening - is Senegal? Kenya? Or South Africa?

Leonida Odongo: In Kenya despite the hurdles civil society organizations are pushing for the recognition of paralegals, the problem is it’s taking too long.

Joanne Coysh: but does this hinder them doing their work?

George Mukundi: It is therefore important that civil society members actively engage governments to provide for basic legal education in the education curriculum. An educated citizenry in its laws is an empowered generation. Leonida you may remember the impact of the civic education that was mounted during the constitutional review processes in Kenya just before 2002. It has been credited for some of the revolutionary ways in which Kenyans have become aware of their rights especially the power of the ballot. While it might not work all the time it is a powerful tool. Since we cant have aneogh lawyers willing to work probono although the law society and law schools should encourage public interest lawyering, the work of paralegals and social workers is crucial. Law reform is another tool that could accord people the capacity to know their laws.

Leonida Odongo: To an extent it does, because a paralegal can deal with all legal issues except to represent a client in court, in addition at times when a person is arrested illegally especially refugees and you go to the police station and tell them you are a paralegal, they will ask who is a paralegal. I agree with George, but it needs a holistic approach.

Ababacar Diop: I agree George. I think that it is necessary to differentiate the law as a method from organization of our companies, and the law in so much average of implementation of a process of development based on the humans right. As a means of organization of our company the law can be hard even for the minority and anybody vulnerable. In this case it need sensitizing to know their rights and duties. As means of framing of the process of development the law must founded on equity.

Leonida Odongo: In my view, I think when the paralegals and social workers work hand in hand with the community and introduce the concept of free legal aid days as part of legal rights and human rights education then the process can work effectively, what do the others think?

Joanne Coysh: In referring to what George is talking about I thought at present there was a massive constitutional reform process taking place in Kenya and that the KHRC were conducting widespread consultations in the communities - so that then the law can be embodid in a document that not only represents the people but it is the people. If you want to take a holistic approach Leonida does it have to go further than looking at the paralegals and SW - surely you have to consider making systemic change? Is this what you mean by holistic appraoch? We have to consider all levels of reform?

Leonida Odongo: Yes, but I was looking at it this way that at the grassroots we have the SW and paralegals but as you climb up higher in the ladder, there are people at all levels, ie one build up on the other.

Joanne Coysh: Any other thoughts on this? How do we instigate access to justice at all levels and for all people?

Leonida Odongo: I think networking and advocacy is very paramount, there is also the need for effective and efficient flow of information at all levels such that everyone is empowered and knows where and how to access information and the expected feedback.

Joanne Coysh: George - Ababacar?

Ababacar Diop: For an access to justice, it is necessary to make free the access to justice for the people to low incomes. In Senegal if there are not the means of paying a lawyer, the judge indicates office of it to defend you.

Leonida Odongo: Yes I agree that justice has to come free; this calls for more volunteerism spirit among lawyers.

George Mukundi: Thanks Leonida. Paralegals in Kenya is quite a recent development which is great but one that could benefit from a more official recognition and empowerment. If I am correct apart from the legal resources foundation (an NGO) in Kenya that tarisn and supports paralegals there is no official policy of recgonisng and empowering paralegals. What paralegals like Leonida and others might cnsider doing is serious adviocacy and campiagns to ensure they get some form of legal backing. That would demand serious cordination and lobbying.and I believe in a country like Kenya the environment is perfect---legal reforms theme is in the air...and as such hand in hand with a clamour for legal aid beyond capital offences....that people are educated on the law through civic education and legal awareness

Leonida Odongo: I agree with George, I was actually trained by Legal Resources Foundation, they also have a network of organizations dealing with paralegal issues called Paralegal Support Network (PASUNE), the emerging picture is for community based paralegals to lobby at the grassroots while other CSOs carry it out at national levels, it all lies in the power of mobilization.

Joanne Coysh: So mobilisation seems the central to lobbying for change in the system from the grassroots right up to the state sector. It is great to hear that there is the impetus and energy is there to start off this action. I think this is an issue that we could take further in another longer running forum discussion as suggested right at the beginning this way we can gather more contributions and examples of practice from others around the world. If no one has anything else to add, I think this has covered 1 & 3 - maybe George we could get an idea of the main issues that Number 2 raises.

George Mukundi: There are many NGOS and members of civil society working in human rights and right awareness. However there is lack of a coordinated response to the legal need of vulnerable groups that can otherwise not afford a lawyer. I will reiterate that the perfect rout to achieving this is though reforms in the education curriculum that will ensure primary school and high school children are taught some basic law, rights etc. That can only be achieved through working with members of civil society and govt through ministry of education and justice. The children in turn some of whom never advance beyond basic education are able to play role in sensitising the public of the law. Outreach programs in churches and community groups may work but by then the people are already so burdened with legal problems that they may not appreciate the magnitude of the legal education.

George Mukundi: Indigenous peoples and minorities especially in most African countries remain marginalised in fact and in law. The term indigenous in this case is employed to denote groups that despite the end of colonialism remain marginalised by the state mainly due to their hold onto their preferred way of traditional life and culture. (They include for example the Massai, the Ogiek, the Somali in Kenya in South Africa they would include the San and the Khoi). They are among the poorest of the poor due to lack of socio economic means to uplift their welfare and livelihood. Governments continue to neglect and marginalise the regions that these groups inhabit sometimes on the grounds that those areas have no economic benefit. The law as inherited from the colonial regimes discriminated against indigenous peoples African customary laws. These laws are often in conflict with indigenous peoples preferred way of life. 

In my experience for instance among the Maasai they have disposed off their lands as result of laws enacted aimed at individualising their lands which they have owned time immemorial communally. Constitutional provisions and other written laws seek to protect and guarantee individual rights sometimes at the expense of groups claiming those lands communally. In other instances the law is also used to protect illegal acquisitions of lands. In Kenya for example an act of parliament the Registrations of Land Act provides that a first registered owner has absolute and indefeasible title. That has been one of the main problems associated with people taking over lands that were traditionally owned and occupied by original inhabitants who however may not posses the legal documents-title deeds. In the event of a dispute in court the legal title holders especially a first registrants his title can not be impeached on the grounds that an indigenous claimant to the same lands invokes his African customary law as a basis for owning those lands.

My problem and question is what could be done to ensure indigenous peoples so relying on the African customary laws that have been subjugated by the Constitution and other written laws find legal recourse and equitable remedies in the same courts that adjudicate on maters based on legal sources that look down upon African customary law.

Joanne Coysh: Have you found a way around this? It is quite a complex issue and maybe one we can discuss briefly but again take on in a wider discussion with others who may have alot of experience in realtion to land claims.

George Mukundi: well that question can form food for thought for further discorse on the forum on the issue.... I would be hapy to hear what people think first so please feel free to share your views with me now or in the future.... George Mukundi@gmail.com

Leonida Odongo: I quite agree with George that the issue of land and the law are quite complex, I also agree that we could set it a further forum issue with a diversity of actors on land issues

Joanne Coysh: George, you may also want to get in touch with another friend of mine in SA, Kabir Bavikatte - he has just set up an organisation in Cape Town called Natural Justice www.naturaljustice.org.za - some of the issues you raise are very much in line with the things he is tackling -

Joanne Coysh: OK, so I think the small but valuable discussion has raised some interesting issues that we can take further and try to get more input from other practitioners in similar fields. Does anyone have any final comments?

George Mukundi: One of the reasons I have posted this issue is the fact that in Kenya at present one of the most complex and challenging issues revolves around the question of land. On one hand are people who on lands legally in the Rift valley-most of whom have now been displaced due the post election and ethnic motivated violence. They are now internally displaced people and the lands they left they claim to have legal entitlements. On the other hand some of the communities inhabiting the Rift valley claim that the lands in dispute are actually theirs on then basis of the African customary laws and traditions. My dilemma is what will be the outcome of such a tussle over who has rights…. on one hand are legally entitled land holders displaced due to violence and on the other are a community that feels and rightfully so that they were dispossessed off their lands through racially discriminatory laws…. that subjugated their African customary laws

George Mukundi: Thanks you all for your time and hope to continue enagaing on these issues but feel feel to ket me know your thoughts at your convenience.... Thanks Joanne for setting this up...it was inspirational in many ways and look foward to the next discussion.

Leonida Odongo: I think in the next discussion, there is need to bring in someone from the Kenya Land Alliance, they can be able to shed some bit of light on what George has raised. I look forward to being part of future discussions, I have learned a lot.

Joanne Coysh: What equalinrights will do now is consider ways that we can take the issues you have all raised forward, especially the complex area of land reform that George has informed us about. 

Ababacar Diop: I thank you in my turn. This discussion was enriching for me. Because in Senegal one did not know such a great legal battle around the ground. The ground comes within national province, therefore pertaining to the State. Even if if sometimes on' finds conflicts around the ground there, it is not posed like describes it George and Leo.

Joanne Coysh: Thanks to you all for your participation today, it is interesting to have the varied viewpoints. 

George Mukundi: Ababacar and Leonida you can also find stimulating discussions and information about using the law for social change at www.gaje.org. Becoming an amber is free and you and find all that information on that website ...hope to keep in touch with all of you.
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