Budgeting ESC-Rights – a Pre-Study

1

Pre-study:

Budgeting ESC-Rights – a useful 

concept for poverty oriented 

development co-operation?
Pre-study written for the Church Development Service (EED)

by Michael Windfuhr

Authors address:

Michael Windfuhr

FIAN-International

Willy-Brandt-Platz 5

69115 Heidelberg

Tel: 06221-6530050

Fax: 06221-830545

E-mail: windfuhr@fian.org

Overview

1.
Introduction

2.
Added value of a rights based approach to poverty reduction issues 

3.
Core Methodological Problems

3.1
ESC-Rights Standards

3.2
Availability of Relevant Indicators

3.3
Budget Analyses and ESC-Rights 

3.4
Criteria for country selection

4.
How to set up an appropriate study process 

5.
Utilization context and target groups for the whole process 

6.
Literature

1.
Introduction

The objective of the pre-study is to discuss and analyse whether the calculation of the costs of implementing economic, social and cultural rights (ESC-rights) is feasible, and if such a calculation can be meaningfully used for poverty oriented development co-operation. The pre-study shall identify the methodological problems for calculating the potential cost of implementing ESC-rights and how these problems can be overcome. The pre-study will also make proposals of how a study process could be set up and organized to realize such calculations in several countries and to apply the results to different policy areas. So far, no similar research has been done to estimate the cost of the realization of ESC-rights. Nevertheless, the work on how to implement some of these rights has increased in the last years. Since it is such a new research field, the Church Development Service (EED) decided to commission a pre-study to assess whether it is possible to overcome methodological problems, and if so, how this can be done. 

The purpose is to investigate whether budgeting the core content of ESC-rights can help (1) to command the respect of bi- and multilateral, as well as private creditors for allocations in the budget, which are required in order to realize ESC-rights before paying debt service and (2) to define the debt sustainability level of countries seeking debt cancellation based on a better argumentation and calculation of costs, given a fair and transparent debt arbitration procedure. The purpose is also to investigate whether budgeting can (3) resource the participation of civil society actors in processes of developing and monitoring poverty reduction strategies (PRSP-processes), when advocating for shifting policy priorities within existing sector allocations towards the struggle against poverty. The pre-study shall finally answer whether budgeting can help (4) to better identify the human rights responsibilities of intergovernmental agencies and intergovernmental actors according to the International Covenant on Economic, Social and Cultural Rights (ICESCR). If budgeting could become a tool that both governments and civil society actors can use in monitoring the compliance of states with their obligations under the ICESCR, it could also become an important additional tool for the Committee on Economic, Social and Cultural Rights of the United Nations (UN-CESCR), that is responsible for the surveillance of the realization of ESC-Rights by state parties to the ICESCR. Budgeting could then help the CESCR in its regular monitoring work of state reports to the Committee.

The objectives of the pre-study are highly accurate. The debate concerning the implementation of ESC-rights has developed rapidly over the last few years. A rights based approach to development policies is being used in an increasing number of publications. While this approach is still “under construction” and its objective not always precisely defined, more and more institutions and organizations are currently on the way to developing and applying a rights based approach for their own field of operation.
 Issues such as the possible cost of implementing ESC-rights are becoming more and more important, particularly since governments have now started to look into the matter. The accountability of governments is central to any rights based approach. The main purpose of ESC-rights is to enable individuals to hold their government accountable to certain standards of behaviour also in the area of economic, social and cultural policies.

After a slow start,  national and international work concerning ESC-rights has now gained momentum. Some international human rights organizations had already started to promote ESC-rights and work on cases of violations of some of these rights by the end of the 80s. These organizations made use of the newly established UN-Committee on Economic, Social and Cultural rights (CESCR) and reported violations and prepared shadow reports. Quite a number of national civil society organizations (CSOs) and non-governmental organizations (NGOs) took up the work on ESC-rights during the 90s. This was done both by traditional human rights organizations that had only worked on civil and political rights up to that point, as well as by social movements or NGOs. The number of organizations working with ESC has increased rapidly since the end of the 90s. Government institutions have started to utilize ESC-rights in their national human rights institutions and ombudsman systems, for example. Institutions in the field of development policies have been working on the issue for a decade now.

The pre-study will start by summarizing the discussion of the added value of a rights based approach to development policies. Why is it meaningful to choose ESC-Rights as an advocacy tool rather than established concepts and approaches of development thinking? The pre-study will introduce other approaches and will discuss the potential advantages of using a rights based framework.
 It will then look into the main methodological problems with respect to the potential budgeting of the implementation of ESC-rights, which are considerably important. The problems are grouped into four thematic areas: 

(1)
ESC-rights are not precisely defined. Additionally, there is little practical work done that can help to clarify content and state obligations, as only very few cases have been dealt with in courts or within the UN-human rights system. The concepts of “progressive realization” and the obligations that states should use the “maximum of its available resources” for the implementation of these rights are under discussion. . Sufficient clarity on the definition of different ESC-rights is a precondition for calculating the costs of implementing ESC-rights..

(2)
Furthermore, the pre-study discusses the quality of indicators available for measuring the implementation of ESC-rights. The development of indicators for measuring the realization of ESC-rights is still at the very beginning. For the pre-study, the available indicators and their utility have been analysed. The pre-study has also taken into consideration international literature and documents available on poverty elimination such as the UN-human rights guidelines for poverty reduction strategy processes. The concepts presented here are discussed and useful ideas for the project have been identified. 

(3)
An increasing movement of civil society organizations has started to use ESC-rights as criteria to analyse budget allocations at the national level. The respective work of NGOs will therefore be documented and can be used as a starting point for the calculation work foreseen in this project.  

(4)
The criteria for the selection of example countries eligible for country studies are discussed.

The following chapter outlines  the conditions under which it would be possible to implement a full project for budgeting ESC-rights. A framework for such a project including a working agenda, possible partners and financial implications will be presented. 

Before a final summary is given, the pre-study will conclude with a chapter discussing in which contexts the results can be used, and why the Church Development Service should support the development of such a methodology. The new methodology would be a milestone for the work with ESC-rights, particularly as it would provide answers to the main concerns of governments vis-à-vis ESC-rights such as the concern for the costs of the full implementation of ESC-rights. 

2.
Added value of a rights based approach to poverty reduction issues 

A rights based approach to development issues is often presented as a new paradigm that will bring about immense change in development policy. On the other hand, this attitude often provokes the opposite reaction by development practitioners, who just see it as one of those new ideas that come and go. Probably both of the propositions are wrong. A rights based approach is neither a new paradigm nor something already known and always implemented. Rather, it is a complementary strategy to ongoing and valuable existing development strategies. In order to assess the additional value that a rights based approach will bring to development policies, the most important arguments in favour of a rights based approach are briefly reviewed here.
 The central question is whether the reference to ESC-rights will help  national and international co-operation to gain more importance and political strength in the struggle for poverty reduction.

Several European countries have started to investigate the potential relevance of a rights based approach and to add or to base their development work on human rights. Among them are Belgium, the Netherlands, the Scandinavian countries, Finland and Germany.
 These counties  have developed this approach parallel to new commitments on development policies, such as the new frame of the Millennium Development Goals (MDGs). The MDGs pursue a strategy of economic empowerment, functioning markets and social safety nets to overcome hardship in development processes. How does such a strategy relate to a rights based strategy? While on the first level the two strategies can be differentiated by the slogans, that Human Rights are based on entitlements while development strategies try to widen capabilities, it is worth taking a closer look at this matter. For several years now it has been the development programme of the United Nations (UNDP) in particular that has been promoting a development paradigm focusing on increasing people’s choices. Enabling persons to increase their personal options on living their lives is the core idea of empowerment focusing on human development. Other mainstream development concepts, as the one promoted by the World Bank in particular, focus on the economic framework and on economic empowerment. But all in all, the focus lies on investing in people, in increasing their capabilities. The potential of a rights based approach which is based in the idea that granting rights to people might not be worth anything in countries were the rule of law is hardly functioning, while on the other hand giving options to people might allow them to find their own ways out of poverty is often met with scepticism.  

The rights based approach has gained support due to the frustration that arose out of the co-operation with corrupt and irresponsible governments that often hinder the development policies.. The incentives given through development measures are often not working because the national policy setting is not supporting them. New opportunities cannot be taken up by people because they are not accessible to minorities, to women or other marginalized groups in society. This short overview already  demonstrates that these concepts are not competing approaches, but complementary ones. A rights based approach can strongly support the results of methods that try to enable persons and to widen their opportunities. The main elements of a rights based approach are summarized below as this will help to judge how useful the budgeting of ESC-rights might be.

A human rights based approach has to cover both sets of human rights: civil and political (CP-rights) as well as economic, social and cultural rights (ESC-rights). While the ESC-rights seem to be of importance for poverty related problems, CP-rights are also relevant for the overall approach. For example, the guarantee that each person in political trials is treated in a way accepting human rights standards for participation, the right to be informed, freedom of expression, the right to organise, transparency etc. are important civil and political rights. The rights based approach also highlights the rights to participate in complaint and judicial procedures. Human rights institutions, ombudsman systems and judicial procedures must be open to everybody without discrimination. Special provisions for legal aid should be provided to effectively guarantee access to justice for extremely poor people as well. Human rights empower each person to participate in relevant decision making procedures and to have access to legal remedies. These are core conditions for equal treatment of all people according to the law and for a comprehensive understanding of citizenship.

Human rights create entitlements of persons vis-à-vis their government. These entitlements can be legally claimed and are therefore a good tool to hold governments accountable. In development policies it is possible to criticize governments and potentially withdraw financial support. Such forms of political pressure can only come from abroad and is not accessible for people living in a country that is responsible for human rights violations. Putting government action under human rights scrutiny is therefore a core element of every rights based framework and allows governments to be held accountable to all people living on its territory. Complaint procedures need to be accessible for everyone. They can cover different formats and different legal qualities from arbitration procedures to quasi judicial and to judicial procedures. The justiciability of human rights is the core element for holding governments accountable. These complaint procedures are normally accessible at the national level, but  also exist at the international level, for example in the existing regional human rights instruments
 or at the international level for most of the core human right treaties if the state being responsible for a violation has ratified the specific optional protocols. An optional protocol for the Covenant on ESC-rights that would allow individual or group complaints is still under discussion. Other complaint mechanisms under treaty bodies are nevertheless already open to ESC-based complaints, if specific limitations of the other treaties are respected.

Human rights treaties give a rough description of state obligations, e.g. as to what citizens can expect from their government. The final scrutiny defining which types of policies are acceptable and which action or omission constitutes a human rights violation is normally given by court decisions. A rights based framework, therefore, allows us to describe government obligations in a better way and to develop criteria for designing and evaluating policy processes. In the area of ESC-rights only few court decisions have been taken,
 other documents also  have importance in describing the content and the state obligations linked to ESC-rights. Of particular importance are the General Comments of the CESCR. In cases of failing states, where a national rule of law no longer exists, people lose access to justice procedures and can no longer claim their rights. The direct accountability mechanisms do not work any longer. Nevertheless, human rights present an internationally recognized standard and thus build a reference base even lawless states can be checked on. It can be a source of strength and orientation for people struggling against oppression that a universally recognized binding framework with the human rights treaties exists and even with formal legal procedures that governments can be held accountable for their action. The human rights standards are more detailed at the national level in constitutions and court decisions.

A human rights based framework requires governments to follow standards at different levels of activities. For most of the ESC-rights such a framework is laid down in the General Comments, which the Committee on ESC-rights has developed in the course of the last years. The General Comments No. 12 – 14 require  governments to implement a national strategy for the implementation of each of the respective rights.
 The strategies shall start with an analysis and identification of the victims of violations together with an assessment of the causes of the situation. Based on that, the governments shall check and improve their national legislative framework, modify or amend laws and develop a legislation where appropriate. Additionally, the governments should design an adequate policy framework for the implementation of each right. The implementation should be guided by the following standards: The policies shall be implemented without discrimination towards improving equity. The progressive realization of the rights shall be controlled by set benchmarks. Whether the benchmarks are achieved or not, can then be measured by indicators. 

It is required that governments use the maximum of their available resources. The policy development process should set its priorities in such a way so that particularly vulnerable groups are addressed first. While setting priorities it is important to keep in mind the interdependence of the different rights. The indivisibility and interdependence of all rights mean that there should not be any hierarchy of different kind of rights. Nevertheless, it cannot be denied that scarcity of resources and institutional constraints may require a setting of priorities. It must be guaranteed, however, that the implementation of the core content of all human rights will be addressed at the same time. It is impossible to focus only on the implementation of some selected rights. The implementation process must be organized in a participatory manner. All this will only work, if a constant monitoring and assessment is done in order to guarantee that these standards are applied and that the rights are effectively implemented.

It is important to note that not all persons suffering from non-implementation of one of the rights are automatically victims of violations through government policies. The example of hunger shows that not all forms of hunger or malnutrition are a result of government activities and therefore cannot be judged as violations. For example, hunger as a result of natural disasters can hardly be judged as a violation, this is only the case when hunger is caused because of the government’s failure to develop a minimum response system for disaster-preparedness. A rights based approach requires a careful analysis of what can be considered a government responsibility and what not. On the other hand, the non-fulfilment of rights cannot be considered the denial of the existence of the rights themselves neither.

Human rights are individual entitlements. They set limits on the restrictions and privations that individuals can permissibly be allowed to bear even in the promotion of noble social goals or overall development objectives, such as economic growth. Rights protect individuals, minorities and other particularly marginalized groups from policies that benefit society as a whole but place huge burdens on them. As far as violations of the core content of one of the rights are concerned, a right asks for zero tolerance. In the same way that it is not acceptable to tolerate slavery for economic growth or forms of torture independent from the rectification, it is hard to explain why some people can die from hunger for the benefit of a higher goal of society. A rights based approach does not allow certain trade-offs which are possible in development thinking.

General achievements in human development are not always accompanied by achievements in human rights fulfilment. Certain development processes may go hand in hand with a deterioration of the livelihood and the human rights fulfilment of particular vulnerable groups. The liberalization of agricultural markets may increase the economic opportunities of a society, while at the same time the number of hungry and malnourished among small holder farmers that do not profit from the same policy setting may increase, in some cases even on a dramatic scale.
 Human rights create entitlements and the language of claims can be of great importance to development processes, which often create conflicts about resources and social struggles. Arbitration and litigation can be important measures to regulate such types of conflicts.

The development way of thinking seldom asks “how” results were achieved, while within a human rights framework the quality of the process of policy development and implementation is of importance. Questions concerning issues if certain groups are excluded from planning and implementation, if the policy implementation is producing victims or people who are losers of the process are of high relevance. A rights based framework, therefore, means that before choosing among different policy alternatives, an assessment into how different policy choices will affect the prospects for the implementation of a certain right and how the different choices are affecting different individuals and groups must be carried out.

 .

A rights based assessment and framework must only look into the obligations and responsibilities of national governments, it should also assess the potential impact of policy measures or effects of one country on persons living in another country, the extraterritorial obligations. The Covenant on ESC-rights specifies in Art. 2.1. that “each state party to the present Covenant undertakes to take steps, individually and through international assistance and co-operation….”. The Committee has interpreted that paragraph by stating that States should first not violate rights of persons in other countries either directly through own policy measures or indirectly through policy decisions of intergovernmental organizations in which they have influence. States should also check that national private actors working abroad do not contribute to human rights violations. Such extraterritorial negative impacts should be reduced. In the development debate the issue is normally discussed as a coherence problem that needs to be solved in order to create a more development friendly international environment. 

Although in the human rights discourse the issue of extraterritorial obligations is still a new one and many countries completely deny their existence, it might be possible in the long run to get a consensus that negative impact of foreign policy effects should be avoided. The question is becoming more difficult when positive support measures are reflected. How much international assistance and support can countries, which are unable to implement the rights fully in their own country, expect after having shown that they have exhausted their own means completely? What can they expect from donor countries? Are there legally binding entitlements? While the committee on ESC-rights and civil society organizations demand that governments reduce or mitigate or avoid violations abroad, it is still being discussed to whom individual persons have entitlements to. They do have the right to be protected from their own government. But what will happen if the own government is too weak and pressure from outside is so strong that the protection does not work. Do the individuals then have an entitlement vis-à-vis any of the external actors? While the debate is ongoing, it is worthwhile mentioning that the human rights framework in principle is also addressing the international dimension.
 While many claims have been rejected on the ground of unconvincing pledges and evidence it is an important task that should be reflected in all respective research done on ESC-rights. The issue is of relevance for the budgeting project and it will be discussed in more detail in Chapter 3 how it can be tackled in the project.

A rights based framework can be a helpful tool to complement development policy approaches. It can help in the assessment of problems and analyses causes of them. It can help in taking decisions related to the policy design needed to implement these rights and it allows individuals that seek remedies to find out if policy measures will have negative outcome for them or if they are negatively hit by the results of certain policy measures. As rights create entitlements, a rights based framework can be seen as an important tool to effectively demand policy changes from governments through court decisions. A rights based framework can therefore help to mobilize more political will to change vested interest and bad policies. A rights based framework does not tolerate too many trade-offs, particularly not if the core content of certain human rights is affected negatively. 

Development thinking can help to focus better on long term development needs and processes and to take into consideration broader processes of societal change. The two frameworks should therefore not be seen as being in conflict, - even if some potential conflicts between the two models have already been addressed here -, but as complementary tools. The human rights framework is a strong tool because it helps to define minimum standards for state behaviour and in that function sets limits to certain development processes or projects that might have negative impact on certain developing countries. 

3.
Core Methodological Problems

The most important part of the pre-study is the chapter that aims to give an answer to the question: Will it work? The methodological problems linked to the issue are considerable and require careful consideration. Is it possible to overcome the methodological problems? Is it possible to give answers to the relevant questions raised? The methodological problems have been grouped under four headlines. In the first subchapter we will discuss all methodological problems linked to the potential clarity or missing conceptualisation of ESC-rights. It will be followed by a subchapter that discusses the quality of the available data and whether the data can be used for a human rights based assessment. In the third subchapter methods of how to budget the costs for the realisation of ESC-rights are reviewed, whereas the last part will discuss what lessons can be learnt from relevant documents such as the guidelines of the Office of the High Commissioner on Human Rights on poverty reductions strategy papers. The question whether and how the obligations and responsibilities of other actors than states can be dealt with in the main study will also be tackled.  

Furthermore, the chapter will try to answer the question if and how it might be possible to overcome these methodological problems. Possible solutions will be given that needs to be further elaborated and discussed in the main study. Many of the problems are related to the fact that the issue is new and to the relatively limited literature available. Thus, some of the problems identified cannot be solved in the realm of the pre-study. Instead the pre-study intends to give answers to how these problems could be addressed in the main-study and if it will be possible to overcome them or not. Other problems are not that serious as they seem, and can be more easily solved.

The chances in receiving answers to the questions raised are high. It will indeed be possible to find answers to the open questions or at least to give interim answers which are methodologically clear enough in order to develop the main project, even if it will take years to reach a final clarification. Solutions to questions raised have to be revised several times and discussed in several forums before one can expect a satisfactory answer. The international debate needs time to develop. 

3.1
       Questions related to ESC-Rights interpretation standards 

Several international lawyers still highlight the problems of achieving clarity in the description of the content and the respective state obligations of ESC rights, a concern that emanates from the different nature of ESCR compared to civil and political rights. Many lawyers have been trained in times were ESC-rights were not only to be seen as a different generation of rights that emerged and became modern during a certain time, but also perceived as rights with a inherent different nature that required more of a progressive realisation over time and positive actions by the states, instead of immediately justiciable claims that could be obtained for civil and political rights. Nevertheless, an increasing number of international lawyers now point at the considerably shorter period of public discussion and case related experiences these rights have enjoyed at the international level, compared to civil and political rights. Thus, more time and more case related experiences would be the key to overcome this gap. 

The historic development shows that at least in the last years considerable progress in the clarification of the content of ESC-rights has been achieved. The degree of clarity reached varies however depending on the right. Some rights, such as the right to adequate housing and food have already been discussed for many years and in different forums.
 The clarity achieved for these rights is comparably far reached. A second group of rights - the right to education and the right to health - have been dealt with in the last years and clarity in definition has recently been achieved. The discussions on the rights to adequate housing, adequate food, education and health have been further enriched and elaborated through the work of special rapporteurs of the United Nations that has considerably helped in clarifying certain aspect related to these rights. A third group of ESC-rights still lack a substantial debate and remains to be discussed, even within the Committee on ESC-rights. These cover the right to work, to social security, intellectual property rights etc. For some of the rights the CESCR is currently developing general comments. General comments will be important starting points for an in-depth debate related to these rights. However, it will take years before these newly achieved definitions will be generally accepted, confirmed and incorporated into international law.

The right to adequate food illustrates well how the debate regarding ESCR has evolved. The World Food Summit reaffirmed the right to adequate food in 1996, but demanded at the same time in the Plan of Action to clarify the content and the respective state obligations. The FAO and the Office of the High Commission for Human Rights signed a Memorandum of Understanding and conducted three international expert seminars to achieve such clarification. That process cumulated in the 1999 adoption of General Comment No. 12 by the CESCR. The World Food Summit five years later even requested the elaboration of a set of voluntary guidelines to give practical guidance to governments on how to best implement the right to adequate food. The voluntary guidelines were to be developed in a two years period and will be adopted in autumn 2004 in the FAO council.

Thus, the more time, debate and specificity that is being invested to deal with the issues related to ESC-Rights, the likelier it is to achieve clarity. Obviously the implementation of ESC-Rights will require more positive state action in order to overcome violations of groups living in destitute conditions in comparison with action needed for the full implementation for civil and political rights. On the other hand, ESC-rights also create negative obligations to respect and protect citizens from being deprived of their right. Thus, the groups of human rights are not different by their very legal nature, but only in the degree of different levels of obligations linked to them.

What are the main problems related to budgeting ESC-Rights? First, it is necessary to discuss to what degree the costs of the implementing ESC-Rights should be calculated. The proposal was to use the core content of the ESC-Rights as a basis for discussion, as the full realisation of ESC-rights would first of all be too costly and secondly only achieved progressively. What level of content should then be chosen for the project? 

 (1) Core Content / Core obligation

Unfortunately the notion of core content is a difficult one, as many authors in the ESC-rights literature use the term differently. Some are basically refusing to use the term since it can be seen as reducing a broader understanding of “adequate housing” or “adequate food” to a very minimum. The term emerged from the necessity to identify more clearly what can be expected from countries immediately and what can only be expected in a progressive implementation process. In some general comments, the CESCR is using the term “core content” parallel to the concept “core obligations”. While the term “core content” is not precisely defined, “core obligation” is defined in General Comment No. 3 as: state parties have “a minimum core obligations to ensure the satisfaction of, at the very least, minimum essential levels” of each of the rights enunciated in the Covenant. “Core obligation” is therefore the better term to identify what state parties to a minimum have to do, while the term “core content” seems to reduce the scope of the right.

Concerning the right to food, for a long time it was considered that the core obligation derived from the notion of “the fundamental right to freedom from hunger” in Article 11.2 of the ICESCR, instead of the provision made in Article 11.1 that state parties recognise “the right of everyone to an adequate standards of living for himself and his family, including adequate food, clothing and housing, and to a continuous improvement of living conditions.” In the GC 12, the CESCR then formulated out of the two provisions in Art. 11 two different levels of “core” provisions. This is a bit confusing, as both definitions use the word “core”: first it defines the “core obligations” which is related to Art. 11.2, and then a broader “core content” of the right to adequate food which is basically equivalent to the overall normative content of the right to adequate food. 

Part of the core obligations are the provisions in para 6 of the GC 12: “the right to adequate food should not be interpreted in a narrow or restrictive sense which equates in with a minimum package of calories, proteins and other specific nutrients” (para 6). Moreover: “states have a core obligation to take the necessary action to mitigate and alleviate hunger…, even in times of natural or other disasters.” This can only be interpreted in such a way that even at the level of the core obligation, states have to make sure that food is more than the right to be fed, but food must as well have certain quality and be nutritionally adequate and safe, and accessible in a way that respects dignity. One can expect from a government that the worst form of non-implementation of the right to food should soon be overcome. Besides these core obligations, the CESCR defines the “core content” of the right to adequate food in para 8-13, which is a broader definition and covers the full definition of the normative content of the right given in GC 12.
 Is it then possible to equate the “core obligation” with the immediate obligations state parties have? The answer must be “no”, as the sentence of para 6 dealing with the “core obligation” requires that the states “take steps” immediately, whereas the effect to mitigate and alleviate hunger cannot be achieved immediately. Nevertheless, the core obligations put a concrete requirement on what governments should focus on. Necessary steps have to be taken immediately, while for the full realisation of the normative content, not all steps can be taken at the same time. 

It is then possible to conclude that for the right to food there is an identifiable definition of a core obligation that can be used as a starting point for the budgeting project. It will later be discussed if this definition is specific enough to use it for cost calculations. However, before doing that it is necessary to look into how the Committee has defined the core obligations or core contents for other relevant ESC-rights.

When it comes to the right to education, General Comment No. 13 contains a paragraph that precisely describes the core obligation of the right to education: “To ensure the access to public educational institutions and programmes on a non-discriminatory basis; to ensure that education conforms to the objectives set out in article 13 (1)
; to provide primary education for all in accordance with article 13 (2 a)
; to adopt and implement a national educational strategy which includes provisions for secondary, higher and fundamental education; and to ensure free choice of education without interference from the State or third party, subject to conformity with “minimum educational standards”…

The core obligations that should “ensure the satisfaction of, at the very least, minimum essential levels” of each right, have been defined in General Comment No. 13, in broader sense than in General Comment No. 12 on the right to food. It contains the access to education institutions or programmes, certain quality criteria for the education itself, compulsory and free primary education for all, and the adoption of a national education strategy for all forms of higher education. Most of these provisions are not possible to implement immediately. One can observe that this interpretation of the core content by the CESCR goes above the understanding of an essential level of each right. In this sense, each of the rights mentioned for the major project could be dealt with. The core obligation as described in GC 13 is also possible to transfer into an operational cost calculation. 

Concerning the right to health one can observe that the CESCR has again widened the scope of the core obligation. GC 3 notes that the “minimum essential level of each of the rights (enunciated in the Covenant)(…), including essential primary health care (…) is, prima facie failing to discharge its obligations under the Covenant”. The term “essential primary health care is described relatively broadly in paragraph 43 of the GC 14: “…these core obligation include at least the following obligations: (a) To ensure the right of access to health facilities, goods and services on a non-discriminatory basis, especially for vulnerable or marginalized groups; (b) To ensure access to the minimum essential food which is nutritionally adequate and safe, to ensure freedom from hunger to everyone; (c) To ensure access to basic shelter, housing and sanitation, and an adequate supply of safe and potable water; (d) To provide essential drugs, as from time to time defined under the WHO Action Programme on Essential Drugs; (e) To ensure equitable distribution of all health facilities, goods and services; (f) To adopt and implement a national public health strategy and plan of action, on the basis of epidemiological evidence, addressing the health concerns of the whole population a program shall be devised, and periodically reviewed, on the basis of a participatory and transparent process. The program shall include methods, such as right to health indicators and benchmarks by which progress can be closely monitored: The process by which the strategy and plan of action are devised, as well as its content, shall give particular attention to all vulnerable or marginalized groups.”

The definition given here as “core obligation” seems to be much broader than in the two other General Comments. It first refers to achievements in other areas than the right to health, as the health status of a person depends on the food intake and adequate water supply and access to sanitation. Those provisions related to the right to health are partially well defined such as (a), while particularly (e) is hard to operationalize. (F) requires that the government has to adopt and implement a national strategy, whose full implementation then will not be part of the core content. Most of the provision can remain if a working definition for the project should be developed. The provisions (b) and (c) would already be covered if we take up the right to food and housing in the main study. Thus, with the exemption of provision (e) the core definition given by the CESCR seems to be useful for the purpose of the project. (E) is difficult to operationalize and can be read as a qualitative guidance for the implementation of the health strategy and plan of action (f).

The right to adequate housing was defined earlier than the GC 12-14, which were all adopted in the years 1999 and 2000. The General Comment No. 4 on the right to adequate housing was written already in 1991 and later amended with General Comment No. 7 from 1997, which focuses particularly on forced evictions. General Comment No. 4 does not contain a paragraph directly defining core obligations and the part dealing with obligations is extremely short and  not specific. Nevertheless, General Comment No. 4 contains certain provisions which are earmarked in a way that they could be seen as part of a core obligation: Paragraph 8 asks for the legal security of tenure. Paragraph 10 identifies the immediate steps that each country must take. Governments are required to abstain from certain practices and a commitment to facilitate self help by affected groups. Paragraph 11 sets priority obligations for action to “those social groups living in unfavourable conditions, by giving them particular consideration. Paragraph 12 asks for the development of a national strategy for shelter that should be developed and with which the implementation can start immediately. General Comment No. 7 rules that all forms of forced evictions are prima facie incompatible with the Covenant.

The provisions collected here as potential elements of a core obligation are, to a high degree, linked to the obligations to respect and protect. They do not shed light about how much one can expect from a government. There are two provisions that deal with positive government policies: the government must give priority to groups living in unfavourable conditions, and the government has to develop an own national strategy. To which extent the government has to reduce unfavourable conditions is not mentioned in the GC 4. For the operationalization of the right to adequate housing it is therefore necessary to look into other documents related to housing in order to find a more precise description. A key provision would be to make sure that all people have a home. It has to be taken into consideration that this can be seen only as a minimum essential level of the right to housing. Paragraph 7 of the GC 4 warns: “The right to housing should not be interpreted in a narrow or restrictive sense, which equates it with, for example, the shelter provided by merely having a roof over one’s head… Rather it should be seen as the right to live somewhere in security, peace and dignity.” The three qualifications, security, peace and dignity therefore​ have to be added to the minimum core obligation. Other elements of the right to adequate housing, particularly provisions such as that the people should enjoy habitable housing at a safe and healthy location, housing has to be affordable, and the need for having access to essential services are of a progressive nature and will need more time to realise. 

In the guidelines for a human rights approach to poverty reduction strategies, which have been developed in the last years by three experts for the Office of the High Commissioner for Human Rights, the same provision is given: on the list of targets and indictors for the right to housing, a first target is that all people should have a home.
 

These PRSP guidelines have an additional feature, which is of interest for making the definitions of the core obligation more operational. They describe key features of policy changes or policy orientation, which are important for the realisation of each of these rights. While the lists used in the PRSP documents are quite comprehensive (up to 20 policy areas are mentioned regarding the different rights), the list should be used when defining a working definition of the core obligations in the main project. Some feature can be taken up from that list. That will ease any further operationalization of the core obligations for the specific tasks of budgeting the cost of implementation. Such a working definition should be done at the beginning of the project following the guidance given in the pre-study.

One final remark should be discussed before closing the sub-chapter. What is the overall recognition of the General Comments of the CESCR? Are these documents accepted enough to be used as a reference base of the definition of core obligations? Few countries have expressed doubts about their full acceptance of all standards achieved and definitions taken in these guidelines. Only few states parties have expressed their concerns particularly against the description of state obligations in the sessions of the CESCR. Some countries have expressed similar concerns in the working group of the Human Rights Commission which is currently discussing the development of an optional protocol to the ICESCR. Most resistance concerns General Comment No. 15 on the right to water, whereas GC 12-14 are less quoted. It is nevertheless important to note that states may have certain reservations against these expert opinions. On the other hand, the General Comments are currently the most authoritative interpretation that can be found and used at the international level when seeking clarity on certain aspects of ESC-rights. Most governments have not complained about certain formulations and the Human Rights Commission has welcomed the adoption of each of these General Comments.

The right to adequate food was the first of all ESC-rights which was discussed in an intergovernmental forum and where the GC 12 came under strong scrutiny by state parties and non-state parties to the ICESCR. The “Intergovernmental Working Group for the elaboration of voluntary guidelines for the progressive realisation of the right to adequate food in the context of national food security” discussed the different provisions, the definition of the content, and the description of state obligations in detail. While some countries were hesitant to support the interpretations of the right to adequate food made in the GC 12, the GC 12 was nevertheless mentioned in the introduction as a reference document. Moreover, the provisions of the GC 12 were basically taken and reiterated, with very few changes. This example shows that the substance of the General Comments seems to be as strong that it cannot be ignored nor in other settings.
 The General Comments No 12, No. 13 and 14 were also developed with full support of the respective specialized agencies of the United Nations, such as the FAO, UNESCO and the WHO.

Proposed solution: For the right to adequate food and education it is possible to work with the definitions of “core obligations” as defined in respective General Comment. The definition of the core obligations under the right to health is also more useful if the mentioned provisions (b), (c) and (e) are dropped. (B) and (c) will nevertheless be covered, since they are linked to the right to adequate food and housing. Concerning the right to housing the respective General Comment does not contain a provision that clearly defines a core obligation. However, several elements for such a definition can be taken from the GC 4. The PRSP-guidelines propose that the implementation of the first target, that all people should have a home, should be measured. As a starting point for the main project it would be recommended that all four working definitions of the core obligations are elaborated following the lines of the recommendation given here, and that they are then presented to the respective special rapporteurs to get a final clarification. This will then give additional weight to the definitions used in the project. This is of particular importance for the right to health and the right to adequate housing. Each of the definitions should take up some of the key features for implementation that has been collected for each of the rights by the three experts that developed the PRSP guidelines. 

 (2) Selection of rights

The main study has to be concentrated on a certain group of ESC-rights, because it would be too much work and too difficult to try to calculate the cost of implementing the whole covenant. It would be too difficult because several of the rights enshrined in the covenant have so far not been clarified, such as the right to social security or the right to work. The CESCR has several General Comments in the pipeline, but for the time being it would be impossible to plan such project on the calculation of costs of rights that are not described precise enough. Among those rights for which a certain clarity has been achieved in the last years are several whose interpretation is most advanced and the criteria for taking them up are the following:


The right to adequate housing, was described in General Comments No. 4 and 7. A Special Rapporteur has been working on the right for several years. Two international NGOs have specialised in working towards a better implementation of that right. NGOs in quite a number of countries have started to work on the right to adequate housing. UN-Habitat is a intergovernmental agency support to work with a rights based approach.


The right to adequate food, was described in General Comment No. 12. A Special Rapporteur has been working on the right for several years. One international NGO have specialised in working towards a better implementation of that right. NGOs in quite a number of countries have started to work on the right to adequate food. The FAO, IFAD and the WFP are intergovernmental agencies that partially support a work with a rights based framework, although to a varying degree. 


The right to education, was described in General Comments No. 11 and 13.
 A Special Rapporteur has been working on the right for several years. Some NGOs in a number of countries have started to work on the right to education. UNESCO is an intergovernmental agency that partially supports work based on a rights framework.


The right to health was described in General Comment No. 14. A Special Rapporteur has been working on the right for several years. Some NGOs in a number of countries have started to work on the right to health. The WHO is an intergovernmental agency that supports work based on a rights framework.


The right to water was only recently defined by the CESCR with General Comment No. 15 and is based on the right to adequate food and the right to health. Some NGOs in a number of countries have started to work on the right to adequate food. So far the work related to the right to water in intergovernmental agencies is still limited.

Given the information available and background to these different rights, two recommendations for a selection of rights for the main study are possible (1) first the concentration on the rights linked to Article 11, the right for an adequate standards of living, that would cover food, housing and partially water, or (2) second to take a broader sample of better defined rights from the Covenant, food, housing, education and health. The right to water is still less precisely described. It is therefore an extra decision whether that should be taken up or not.

Proposed solution: It is recommended by the pre-study to take a broader set of better defined rights, because the result is much more plausible, when used in contexts of the debt discussion etc. There are also considerable experiences from NGOs doing budget analyses with the right to health and education. When all five rights are taken up they cover the very poverty related rights. That will guarantee that the results of the main study can be used in a much broader context in the discussion on poverty reduction. There is considerably less work done on the right to water, but it is recommended to include the right to water into the list of rights to be taken up in the main study as it is a very relevant right, particularly for some poor groups.
 

(3) Progressive implementation and Use of Maximum of available resources

Two provisions from Article 2 (1) of the Covenant on ESC-rights are extremely relevant for the understanding of ESC-rights in general and it has to be checked if these provisions will create problems during the main study for the objective to calculate the cost of implementation. Article 2 is of particular importance to a full understanding of the Covenant. It describes the nature of the general legal obligations undertaken by State parties to the Covenant. “States should take steps by all appropriate means, including particularly the adoption of legislative measures, with a view to achieving progressively the full realization of the rights recognized” and State are required to take the necessary steps “to the maximum of available resources”.  Both provisions “progressive realization” and the “maximum of available resources” are often seen as being too vague provisions to know precisely what is expected form states and what not. So it has be clarified if both provisions can create problems in the development of the main study because they are not specific enough.

The term progressive realization is central for the interpretation of ESC-rights. The concept of progressive realization constitutes a recognition of the fact that full realization of all ESC-rights will generally not be able to be achieved in a short period of time. In this sense the obligations differs from that contained in article 2 of the International Covenant on Civil and Political Rights (ICCPR) which embodies an immediate obligation to respect and ensure all of the relevant rights. In the General Comment No. 3 the CESCR had already qualified the interpretation of that phrase. The fact that realization over time should not be used to misinterpretations, “depriving the obligation from any meaningful content”. States have first to show that they have started to “take steps” and that they have to show that they move as “expeditiously and effectively as possible” towards the goal of full realization. Moreover,  deliberate retrogression measure in that regard would require a full justification by reference to the totality of the rights provided in the Covenant in the context of the full use of the maximum available resources. The possibility to use resources constraints as an excuse for non implementation of ESC-rights is a regular one, the CESCR is confronted with in the state reporting procedure before the Committee. It has embarked therefore with precise regulations to limit the use of such excuses to real cases of missing resources. The respective formulation from the General Comment No. 12 is clear: “Should a State party argue that resource constraints make it impossible to provide access to food for those who are unable by themselves to secure such access, the State has to demonstrate that every effort has been made to use all the resources at its disposal in an effort to satisfy, as a matter of priority, those minimum obligations.” (paragraph 17)

While great emphasis is often placed on the difference between the formulations used in this provision of Article 2 and that contained in the equivalent article 2 of the ICCPR, it is not always recognised that there are also significant similarities between the two articles 2. While progressive realization acknowledges the constraints due to limits in available resources, article 2 ICESCR also imposes various obligations which are of an immediate nature, e.g. the obligation that States undertake to guarantee that all relevant rights “will be exercised without discrimination.” In the later general comments the CESCR has described the different levels of obligations linked to the full realization of ESC-rights. The obligations to respect and protect the rights enshrined in the covenant are also of an immediate nature, as is the obligation to protect the rights enshrined in ICCPR.
 

Thus, while the full realization of the relevant rights may be achieved progressively, steps towards that goal must be taken immediately. The CESCR has demanded in GC 3 that “such steps should be deliberate, concrete and targeted as clearly as possible towards meeting the obligations recognized in the Covenant. To measure implementation over time the CESCR has proposed that states should set verifiable benchmarks whose implementation can then be checked in a regular analysis with adequate indicators. In General Comment No. 14 the CESCR is proposing to develop a full system to check progressive realization by standardising the setting of benchmarks, the scoping if the chosen benchmarks are adequate and the later assessment of the implementation with indicators.
 

The term maximum of available resources is a qualitative phrase, which from a methodological point of view is even more complicated to define than progressive realization. It is a relevant question for all forms of assessment, if a State party has used its available resources for the progressive realization. The phrase is particularly difficult, because different uses of resources might have varying effects on the implementation of ESC-rights. A totally inefficient use of resources, can diminish the available resources. Or resources might be used efficiently, but if the wrong policies are supported the outcome might not be as positive as hoped or might even be negative. 

Fortunately, the issue of “the maximum” of the available resources is only of secondary nature for the main project, because the calculation of potential cost can be done independent from the current ceiling of resources. The calculation can then later become a extremely helpful tool to assess how a government has used the available  funds. So while the “maximum” is not so problematic, the actual “use” of resources has a huge impact on the outcome. Different uses of resources might have different impacts and that leads to core discussion in which way one can best implement certain ESC-rights. The way in which resources are used has to be discussed in the cost calculations done in the main project. The discussion of the use of resources is quite easy for the right to education because under the minimum essential level the government has first to guarantee free, compulsory primary education which requires first and foremost investment in schools and teachers. Under the right to health the problems starts as you might invest the resources in a preventive or a curative system and the effectiveness may vary greatly. With regard to the right to adequate food, the issue becomes even more complex because a government needs interventions in many policy areas to guarantee adequate food for all hungry people, e.g. regulation on food safety to make sure that people do not become ill, because the food available is already unsafe, a functioning distribution system that reaches  all hungry people must be present, the food has to be either produced or bought on the world market and needs to be transported etc. The question of where to invest first, in which areas to use the available resources is much more complex to answer under the right to food. 

A solution to that methodological problem can be found, but not in theory it can only be done during the country studies. Each country has specific problems related to health, food and to housing and a cost calculation that can differentiate the effectiveness of different uses of resources can only be done with respect to the real problem groups. If certain groups are excluded from programmes, if no policy measure has been adopted for certain vulnerable groups all these questions can only be discussed country specific. Any cost calculation has therefore to start with an analysis of the core problems related to the implementation of one ESC-right in that country. What are the main victim groups and what are the main problems they face? Based on such an analysis a few groups of major importance can be identified and it is then possible to judge the varying effects policy measures might have on these groups.  

The issue of “maximum of available resources” is additionally difficult, as priority in decisions regarding the implementation of different rights might depend on existing available resources. There might be situations where governments have to decide in which rights realization it will put the available resources first. Nevertheless, these dilemma situations are often overstretched, particularly if the one focus on the implementation of the minimum essential level of ESC-rights. One can also see that parallel interventions in several areas are needed. To give a hungry person more food will not have any positive effect as long as the person has diarrhoea. 

It is of a particular importance for the long term success of the work related to ESC-rights that answers can be given to State parties, as to how they should allocate the available resources, which priorities they have to take. It is therefore also recommendable to calculate the cost of the implementation of several ESC-rights because only then is it possible to contribute to decisions on priorities, to decide what should be implemented first.

Proposed solution: The nature of ESC-rights is such that part of the obligations linked to them can be implemented immediately others only over time. Nevertheless, the many years of discussion of the nature and content of the different state obligations has provided enough evidence to the understanding of the phrase “progressive realization” so that it can be operationalized in the main study without major problems. This is primarily possible by concentrating the main project on the immediate part of the implementation of the ESC-rights and on the core obligation to realize the minimum essential level. Moreover, progressive realization can be measured by analysing progress against defined benchmarks.The methodological problems related to the different utilization possibilities for available resources can be solved in the country studies, if they start with an assessment of the core vulnerable groups and the core problems making these groups vulnerable. The qualification “maximum” will not be of relevance for the cost calculation. The cost calculation will give valuable hints to discuss the best use of available resources.

3.2
 
Availability of relevant indicators

Indicators can be a useful tools to measure progress in the implementation of certain policy decisions, or a right. As the project aims at calculating the cost of implementation of core obligations of certain ESC-rights, indicators can be helpful to measure the degree of implementation at a certain moment. Such indicators must nevertheless be broader than budgetary allocations at the national level as budget allocations is only one of possible important indicators and others are as well needed to measure implementation. This chapter will briefly summarize and analyze if there are enough meaningful indicators available to fulfill the objective of the main study: to calculate the cost of implementation.

The selection of adequate indicators is one of the tasks that has to be done on a national level, as the availability of data varies between countries, as well as the way measurement might be organized at the national level. Only with this country-specific data, is it possible to discuss which type of indicators are required. Is a new collection of data necessary, or is it possible to use data already available on which new indicators to build for the monitoring can be built? Will it be possible in the course of the project to solve the issue of measurement in a way that will allow reasonable results?

A rights based measurement will require several rights based indicators. Most of the indicators that currently in use measure social-economic progress over time. They are outcome oriented - allowing the general status of enjoyment of a certain ESC-rights at a given moment to be measured, as well as indicating  how that status of enjoyment will develop over time. One example is the rate of school enrolment for primary education. Many of the existing outcome or input indicators can therefore also be used for a rights based monitoring. Moreover a rights based measurement has to make use of disaggregated data as often as they are available. For example, how is school enrolment distributed among girls and boys? How is the enrolment rate for certain ethnic groups? Many of such outcome indicators are already available through measurement systems such as the UNDP’s data collection for Human Development Indicators. There are often also available in a already disaggregated form. Disaggregation is normally done for nationally specifically affected groups, such as gender, religious groups, ethnic minorities or other specifically vulnerable groups.
 What type of data that is available in a disaggregated manner depends on the country selected.

Knowing who the particularly vulnerable groups are in a country is an important starting point for the whole process of measurement using vulnerability mapping. This will make it possible to identify certain vulnerable groups for the implementation of a certain right in a specific country. UNDP has therefore discussed to develop a specific “Deprivation index”, which should collect disaggregated data for gender, ethnic groups, income distribution to different quintiles, education level and rural-urban bias.
 For the right to adequate food one can find a considerably developed vulnerability mapping system, called FIVIMS (Food Insecurity and Vulnerability Information and Information Mapping System), which was developed in an interagency cooperation.

While most of the indicators used allow group or regional specification in the enjoyment of  certain ESC-rights, the indicators, however, are not fully rights based. A human rights based indicator reflects, and is designed to monitor the realization of the specific human obligation, usually with the perspective of holding a duty bearer accountable. For measuring violations it is important to estimate efforts of governments, obstacles they face, and the degree for progress or retrogression one can observe concerning the progressive realization of ESC-rights. UNDP is proposing that human rights based indicators should follow seven principles: (1) respect, (2) protect, (3) fulfil and that they should measure if key principles are met in four different areas, and adequate action was taken (4) non discrimination, (5) adequate process, (6) participation and (7) effective remedy.

A FIVIMS paper on rights based monitoring recommends that a rights based monitoring framework may involve different types of indicators.
 First of all, a list of indicators for rights based monitoring should cover (1) structural indicators, such as institutional structure and mechanisms. If legislation is available, the existence of national PRSP’s, or of a constitutional basis for the implementation of certain rights. (2) Process indicators that should cover five principles: equity (such as that the poor and most vulnerable are given highest priority), non-discrimination, transparency (such as the degree of information available for rights holder groups regarding public policies and programmes), accountability (such as the existence of administrative and political mechanisms for holding duty bearers accountable, or access to justice for different population groups) and participation in the process. (3) Outcome or impact indictors, such as adequacy of dietary intake based on individual food intake surveys (energy, proteins etc.).

The set of indicators used for monitoring must be defined by each country as the relevance of some of these indicators will vary from country to country. It is important to measure trends and processes. Traditional development indicators, such as the ones used in the UNDAF common country assessments, are more indicators of outcome or “result”, and less of process or “conduct”. Nevertheless, conduct is an important part of the human rights framework. 

The rights based analysis should focus on Who, Where and Why questions. Who are the vulnerable population groups? Where are they located, and Why are the vulnerable? Each group’s livelihood strategy and activities need to be understood. The monitoring question would be: is each group after a certain period of time still suffering from the same causes, or are more people / households now enjoying the right? It becomes obvious that the question of causes and of policy evaluation is an important component of a rights based monitoring, and that an adequate monitoring needs both quantitative indicators and qualitative impact analyses. 

Indicators must as well be designed to detect violations. This is the weakest part as little data is available that allows violations of ESC-rights to be identified. However, if the vulnerable groups are identified properly, it is also possible to measure their specific problems and the forms of violations they suffer.

Generally, it is easier to measure government compliance for the right to education and the right to health. Education and health are linked to few budget lines in the national budget, and are influenced by a reduced number of policy decisions. Output indicators measure better government compliance for these rights than e.g. for the right to food, as many influencing factors can contribute to the status of under-nutrition. However, also for the right to education and health, structural and process indicators are needed to have a fully fledged rights based measurement. This need is even greater for the right to housing and becomes even more complex when it comes to the right to food, due to the fact that policy decisions in a large number of areas will have effects on the right to food. It is therefore more complex to assess the potential impact of certain policy measure concerning the right to food. 

Concerning the right to food it is also more difficult to select a number of relevant indicators. An international symposium in 2002 considered a large number of indicators and measurement methods with respect to food deprivation and under-nutrition.
 It was concluded that hunger is a multi-dimensional problem and thus not one single measurement can capture these multiple dimensions or provide policy guidance. Five measurement methods were considered and discussed: (1) food insecurity measurement based on household income and expenditure data, (2) adequate dietary intake, (3) nutritional states, based on anthropometrical measurements, (4) people’s perception of hunger and food insecurity and (5) the FAO measurement of under-nourishment. The best selection of measurements have to be made on the country level.

Nevertheless, the result of the symposium shows that the methodological problems regarding finding the right data can be overcome, even for a more difficult right such as the right to food. To overcome these problems it is helpful that (1) the main study only concentrates on the implementation of the minimum core obligations, and not the full implementation. (2) The indicators used need to be selected country specific, due to the fact that the vulnerable groups vary from country to country, as well as data available. (3) For each of the ESC-rights to monitor, a combination of structure, process and outcome indicators must be selected which will then enable the initiation of a rights based monitoring.

Finding indicators to identify vulnerable groups / households is the first step in the process of calculating the cost of implementation. When these groups are identified it is possible to make assessments of the policy changes needed to achieve improvements, and to assess the possible costs for these improvements. In order to assess the costs for improvements, it is important to know how much money currently is spent on certain policy measures, and to assess the effectiveness of these policy measures. In that respect a reliable analysis of the exiting budget will be helpful.

Poverty data / poverty lines / poverty assessments

An important set of indicators can be used from the poverty measurement sector. When developing a country specific indicator set, poverty data could be of value. All poverty indicators can be classified as outcome indicators. Data on poverty are normally either generated out of income and consumption data or out of a combination of education and health indicators, as done by UNDP. As already discussed it is precisely for the two ESC-right on education and health that outcome indicators can directly by linked with the implementation of human rights obligations. School enrolment for primary education is one of the core obligations under the right to education and a compliance that easily can be measured.

For the right to housing and the right to food, outcome indicators are more helpful for the identification of vulnerable groups. Poverty indicators, particularly if available in a disaggregated form, can be helpful to identify the particular vulnerable groups under the right to food, as nutrition related indicators alone (dietary intake), are not specific enough to identify why people are malnourished. Malnourishment can also be created by bad food habits or the non availability of certain food ingredients in a region. The correlation with the poverty data allows particular marginal groups or segments of the society to be identified.

National poverty lines calculations are also helpful orientation points for the main study. This data  enables us to give a background assessment of the overall availability of resources in a society. However, poverty lines does not explain if violations or non-compliance with human rights cause poverty. But they can nevertheless help assessing the degree of action required from governments and to focus the attention of governments to those groups living below the poverty line. 

Poverty lines can also be helpful for the cost calculation of the implementation of ESC-rights. Poverty lines allow us to make interpersonal comparisons; poverty lines for families of different sizes and composition, living in different places or different times, tell us what expenditures are needed in each set of circumstances to ensure the minimum level of standard needed to escape poverty. This data can be particularly useful by providing information about the regional distribution of poverty problems. This information is particularly important for families that live from a cash income, without income elements from own agriculture. The income of farmers is often not only cash based as for farmers a certain form of enjoyment of the right to food, housing, water and partially health is possible, even while they are cash-income poor, from their production and their property without selling their produce.

There are different forms of measurement for poverty lines. Poverty lines can be defined as the monetary cost of a given person, at a given place and time, or a reference level of welfare. People that do not attain that level of welfare are identified as poor. The open question is always how welfare is defined. The most widely accepted characterization of welfare is a utility function defined over consumption of commodities. There are several so called “objective methods”. A popular practical method of setting poverty lines consists of finding the consumption expenditures or income level at which food energy intake is sufficient enough to meet pre-determined food energy requirements. Another method stipulates a consumption bundle deemed to be adequate for basic consumption needs, and then estimates its cost for each of the subgroups being compared in a poverty profile. Instead of these “objective methods”, which are often used in developing countries, subjective methods are also possible, namely by drawing self-reported perceptions of welfare adequacy, which is often done in developed countries. Seeing what bundle of goods are being used in the poverty analyses helps to understand what “poverty” means in a given culture, such as that people living below the poverty line in a specific country will perceive themselves to be poor, while those above will not. Such analyses can help to ascertain particularly vulnerable groups. 

Thus, in the main study it is necessary to look into what poverty related data is available at the country level, and on what methodology has to be built up. This will be particularly helpful for identifying vulnerable groups in the society, even if a special analysis is needed with more specific data in order to carry out a comprehensive analysis of vulnerable groups for each ESC-rights. 

3.3
      Budget analysis and ESC-rights 

There is a growing number of non-governmental organizations world-wide that have begun to use a budget analysis as a tool to check government compliance with human rights standards. An increasing number of organizations also carry out this work related to ESC-rights.

In the course of budget analyses, NGOs start to look into an existing government budget and monitor changes in budget allocations over time. ESC-rights obligations are often used as criteria / benchmarks against which changes are measured. Unfortunately there are no examples where the cost of implementation of ESC-rights were fully calculated, probably because of the complexity of such an endeavour. The use of ESC-rights as benchmarks does however allow a first good use of ESC-rights in budget analyses.

An analysis of the allocation of public resources belongs to the categories of process indicators (see chapter 3.2). It will help to identify the presence or absence of implicit or explicit discrimination against, or exclusion of, specific population groups (women, children, rural population etc.) in setting policy or programme priorities. This will allow a comparison of the percent distribution of budgetary allocations in support of reducing the implementation of one ESC-rights, measured against public policy statements or other forms of benchmarks chosen. Comparing efficiency in allocation of public resources can also commence. One can compare the costs - outputs relationship of certain policies and programmes, particularly those focused on meeting the state obligations of protecting and fulfilling respective rights.

The analysis of public budgets is designed to answer the question of whether the government is allocating sufficient resources, or is increasing resource allocations over time, for the implementation of ESC-rights. This analysis is rather complex, and involves an upfront set of criteria to classify public budget expenditures as being pro the implementation of the ESC-right. Such a set of criteria has to be developed in the first part of the main study. 

The analysis of public budgets should not be mixed with the title of this project, which is directed towards assessing the total cost of the implementation of the core obligations for a selected list of ESC-rights. The budget allocations will only cover parts of the total costs and policy changes needed for the implementation. Nevertheless it will be the group of NGOs that has worked with budget analysis so far, from whom our possible counterparts should be chosen, as they have already developed methodological skills in costs calculation for specific policy measures. The methodological knowledge of budget analyses will be of great help to achieve the planned cost calculation methodology. 

3.4 
Criteria for country selection

In order to get an outcome in the main study that is more than a country specific calculation of costs for the implementation of certain ESC-rights, but also a methodological tool that could be used in several countries, it is recommendable that several country examples are chosen, preferable from different continents. Three additional criteria for the selection of countries have been applied in the pre-study:

(1) The methodological criteria for country selection that should be taken into consideration are linked to two models:

Type 1 would build on most similar cases, e.g. countries with a similar living standard. To have similar cases avoids the problem when too many additional explaining factors can interfere in a comparison.


Type 2 would build on cases which cover a wide rage of countries with a different endowment of resources. That would allow us to develop and apply the planned methodological tool in different endowments, and would guarantee a broader applicability. It would reduce the comparability of the case studies, which would broader the understanding for the effectiveness of government interventions in a given situation.

In order to develop the methodological tool, type 2 seems to be the better choice for the main study. The country selection should then cover middle income countries, highly indebted poor countries and countries with a PRSP approach.

(2) Another important consideration is the availability of non-governmental organizations or researchers that would be able to run such a two year programme. 

(3) It has to be guaranteed that these countries are not dominated by a war or internal conflict, where the rule of law is basically out of function, as a rights based frameworks builds upon the rule of law.

Due to this criteria, the following countries are proposed. Main criteria was No. 2, the availability of potential counterparts in those countries. In Asia and Africa a further selection should be made based on discussions with the counterparts at the beginning of the main project. Good counterparts were selected from the criteria of either being specialists in ESC-right work or in budget analyses. Ideally they already work in both areas, such as in South Africa and Mexico.

Asia

-
India (good local budget analyses group)

-
Indonesia or Thailand (counterparts available)

Africa

-
South Africa (good counterpart)

-
Ghana (would be a PRSP country / counterpart available)

-
or Nigeria (counterparts available who do both ESC – and budget analyses 

Latin America

-
Mexico (good counterpart)

-
Brazil (rights based strategy of the government could be checked, good counterparts available)

4.
How to set up an appropriate study process 

The study process envisaged must be set up in a way that the methodology developed can be used as a tool both by civil society organizations in different parts of the world, as well as by government based monitoring institutions and processes. It has to be a rights based methodology and it has to fulfil certain quality criteria. Furthermore, it must be (1) understandable and easy to apply for potential end-users, (2) a rights based methodology, that gives an additional value to traditional monitoring and (3) at the same time it must be based on sound verifiable scientific ground, otherwise will not reach out and influence governmental or intergovernmental monitoring procedures. In this chapter some proposals will be made regarding how such a study process could be appropriately set up. The eventual costs will be calculated for two different variants in which the number of country studies vary.

The setting of the study process would be the following: teams in different countries try to budget the cost of implementation of core obligation of a given set of ESC-rights, which are particularly relevant for poverty issues. The countries should come from different continents in the South, Africa, Asia and Latin America. The countries should represent different national situations as well as a varying degree of problems (see arguments for the country selection in Chapter 3.3). Only if a variety of countries and problems are analysed in the course of the study process, can one get a final judgement regarding the quality and adaptability of the methodology used. In the first set up, two example countries from each continent would be recommendable, while in the second set up only one example country per continent would be appropriate. 

The proposal for organizing the main project will be presented in the following. First there will be a proposal regarding the working structure for the project implementation, that will be followed by a detailed work plan and a cost calculation:

(1) Structure:

The proposal for a structure is build around the need to co-ordinate the different country studies that should be developed in the course of the project period, and to make sure that enough expertise is available during the project to improve the methodology in a permanent learning process. It is therefore proposed to set up an accompanying advisory council composed out of several scientists from different areas, such as international law experts, experts on development policies, social statistics and indicator development, but also representatives and experts from civil society organizations, who can estimate if the process will lead to relevant information and results for especially poor segments of the society.

a)
The study process would need a co-coordinating unit with a full time position for the whole period of two years. It should be based in Europe to facilitate the work with the project advisory council. The project coordination should guarantee an effective flow of information and guarantee that effective communication tools exist in the network of national research groups.

b)
The co-ordination unit shall consist of representatives from the 3 – 6 research units from the implementing council at the national level.

c)
The project advisory council shall consist of maximum 15 persons in addition to the implementation council. They should meet twice for a review of the interim results: first after one year and then for a review at the end the second year. The following groups should be represented at the advisory council:

i.
The organizations that have initiated and are financing the project 

ii.
Scientific experts from different backgrounds (experts on ESC-rights, poverty statistics, experts in methodology for monitoring (such as Paul Hunt, Martin Ravallion, Maarten Immick)

iii.
Representatives from intergovernmental organizations which have relevant experiences but could also become potential users of the tool (such as: Office of the High Commissioner for Human Rights, Mr. Rajeev Malhorta, Team of the special rapporteur of the right to food, Ms Sally-Anne Way, a representative from the FIVIMs interagency unit (Mr. Maarten Immink), 

iv.
Representatives from national human rights institutions, preferably from the example countries (such as Human Rights Commission in South Africa, Ms. Charlotte McLain, National Rapporteur on the right to food in Brazil, Mr. Flavio Valente)

v.
Representatives from international non-governmental organizations or networks that could become important multipliers: (such as: International Commission of Jurist, Mr. Edwin Berry / International Budget Project, Ms. Anne Blumberg / ESC-Net / Lutheran World Federation, Mr. Peter Prove / representative from the networks on debt issues)

d)
Scientific supervisors: the project should have two scientific supervisors, that would function as continuous advisors during the project time. Preferably would be if they also would be part of the advisory council (such as Paul Hunt, Maarten Immink).

(2) Phases of the project implementation / Duration of the project

The proposed project duration is two years and the activities could be developed in five phases.

Phase 1: 
Preparation (3-6 Month)

1.
Detailed concept for the operationalization, finalization of methodological details

2.
Check of the operationalization with the two scientific supervisors

3.
Background information about the project should be developed to interest other organizations working in this area.

4.
Construction of the advisory net. Contact all persons that should be involved. Background information and plan of operation is sent to all members of the advisory committee

5.
Discussion and set up the programme with counterparts in southern countries 

Phase 2: 
First investigation phase in all example countries (9 months)

6.
Start of cost calculation in all countries

7.
Internal workshop in all example countries to clarify methodology, expected results etc. + external workshop with national experts

8.
Regular accompanying of national work

9.
Preparation of first interim report in the example countries

Phase 3:
Interim report workshop with representatives from example countries and advisory council (could be organized with the Office of the High Commission for Human Rights)

10.
Evaluation and improvement of methodology

11.
Assessment of validity of first calculation results

12.
Agreement about necessary changes in the setting of national calculation work

Phase 4: 
Second research phase at the national level (6-9 month)

13.
Interim report for information of interested observers

14.
Finalization of country studies

15.
Preparation of final reports at country level

Phase 5:
Report writing / Preparation of final tools (6 month)

16.
Writing of final report

17.
Preparation of a tool for using the methodology that can later be used by other organizations

18.
Development of material in order to present the outcome of the project to different constituencies

(3) Final results / expected outcomes

-
The cost calculations

-
The development of a methodology

-
A Tool that can be used by civil society organizations

-
A useful final report 

(4) Budget / Cost calculations

	Budgeting ESC-rights – main project



	Phase 1    Preparation
	12 month a 3000 € including office costs
	     36.000,- €

	Phase 2    First round of 

                 Investigation
	6 month a 18.000 € (6

example countries a 3.000 €)
	   108.000,- € / 54.000 €

	Phase 3    Investigations space 

                for all ESC-rights
	15 times 2.000 € travel + 

20.000 € translation and

 documentation
	     50.000,- €

	Phase 4    Second round of 

                 Investigation
	9 month a 18.000 € (6

example countries a 3.000 €)
	   162.000,- € / 81.000 €

	Phase 5 – Report writing / final workshop
	Final workshop (calculation see interim workshop)

Production cost final 

materials
	    50.000 €

    10.000 €

	Unforeseen                                                                                        40.000 €

	Total:
	
	  446.000 € / 309.000 €


5.
Utilization context and target groups for the outcome of the process

The outcome of the main study, i.e. the country studies, is a methodology. It would analyse whether governments use the maximum of their available resources for the “progressive implementation” of some of the ESC-rights. The methodology of such an analyses should subsequently to be transferred into a tool for practical human rights monitoring work. The methodology itself will have to be developed and adopted in each country specific study, because in some countries certain policy areas are important for the realization of certain ESC-rights, in other countries other policy areas. For any specific monitoring work the methodology needs to be further adapted. Therefore, the main study process, i.e. the country studies should cover the development of the methodology and should produce a hand book on how to use and adapt the methodology in a given country.

Such a tool based on a country specific methodology would be an outcome that is of interest for many of the partners of the EED in developing countries: 


It would be useful for all those partners who are involved in monitoring national policies related to poverty issues. Only few partners will be involved in a rights based monitoring so far, but more are involved in issues such as analysing government policies in certain policy areas and the impact of national policies. The methodology would allow human rights criteria to be applied to existing monitoring work.


For those partners are already involved in analysing priorities in government budgets at the national or local level, the outcome would be an additional tool for their analyses and judgements. Several of those organisations working with budget analyses are already trying to apply a rights based framework. But they are used to scrutiniz whether government budget allocations are spent in the right fields. In addition, the new methodology would enable them to analyse, if enough money is earmarked for implementing ESC-rights and if all duty bearers under the convention are meeting their human rights obligations.


Those partners in the South who are involved in PRSP-processes can make use of a tool for monitoring which is based on internationally recognised human rights standards. It can similarly be used by NGOs in the North, who follow the PRSP-processes from abroad. This tool will help to base their political demands on sound and factual footing and will therefore make it more practical and strong. 


The methodological outcome could also become a useful tool for the discussion on what governments are obliged to do internationally. A number of organisations have started to work on analysing the impact of intergovernmental organisations on the enjoyment of ESC-rights in specific countries, e.g. with the “international responsibilities” of intergovernmental organisations (IGOs). IGOs do have relevant influence in budget decisions of governments in developing countries, particular in poor countries, either in PRSP-processes or in debt rescheduling negotiations. An increasing number of international experts are supportive to the view that IGOs have own obligations to respect, protect and support the fulfilment of international recognised human rights standards in their own policies.
 Besides that work with IGOs, there is an increasing interest in NGOs and CSOs in North and South to incorporate extraterritorial obligations into their monitoring work. State Parties to the ICESCR are obliged to respect, protect and support the fulfilment of ESC rights also in their external policies that will have an impact on other countries (“external obligations”). Moreover, these obligations do not end, when the governments act in intergovernmental organisations (“international obligations”).

Apart from partner organisations in the South, the potential outcome could also be used by those organisations in Germany including many local church based organisations who are actively involved in work concerning the problem of debt reduction and debt sustainability of developing countries. The level of budget for food, health, education, housing, etc. that should be reserved in a national budget, before the finance minister is obliged to repay the debts of his country could be substantiated with the newly developed methodology. To base such an assessment of the cost of implementing the core content of several ESC-rights would be a strong political argument in the debate, since the implementation of the core content of ESC-rights is a human rights obligations. That would have an important impact on the debt sustainability debate.

If the methodology gains international support in the long run, one additional result of the country study experiences will be that it will be possible to describe the content of the obligations more precisely. 

The development and availability of such a new methodology to different groups of civil society organisations, as described above, would be a key outcome of the project. There are also other potential outcomes, which would be of major importance:

-
The new country specific methodologies could become useful tools for those treaty bodies that are involved in monitoring human rights compliance of states performance with relevance to ESC-rights. This is first and foremost the Committee on Economic, Social and Cultural Rights (CESCR).
 In its regular state reporting procedure to the CESCR in Geneva questions are raised about how much should be spent on certain policy areas, how to set priorities in government expenditures and to assess whether the state is using the “maximum of its available resources”. The surveillance of such questions are all at the core of the committee’s work. The potential outcome of the main project could therefore be of particular help for the regular work of the CESCR. Other treaty bodies have also the task of looking into the issue of implementing ESC-rights, because they are incorporated in the text of their treaties, such as the Child Rights Committee (CRC) and the CEDAW-committee (Committee on the Convention to end all forms of discrimination against women). The other treaty bodies also look from time to time into cases or situations in which ESC-rights are involved, such as the Committee on Racial Discrimination (CRD) or the Committee on civil and political rights, particularly under the right to life.

-
The new methodology could become an focal point of orientation in the increasing debate at the United Nations to develop adequate indicators for the implementation of human rights and a human rights based development framework. As shown above on the example of the monitoring of vulnerability for hunger and malnutrition as it is done in the Food Insecurity and Vulnerability Information and Mapping Systems (FIVIMS) interagency group, the development of an adequate methodology to monitor the implementation of ESC-rights can be influenced by existing monitoring activities of UN or national institutions, but can also have an affect on the future developments of these monitoring mechanisms. This is true for the international monitoring organised normally by intergovernmental organisations, such as the Food and Agriculture Organisation (FAO), the World Health Organisation (WHO), the United Nations Development Programme (UNDP) and the World Bank. It is also true for national monitoring endeavours such as poverty reporting to parliaments or human rights implementation oriented monitoring governments do on their own. The new alliance of the secretariat of the Intergovernmental Working Group on the Right to adequate food in the FAO and the FIVIMS secretariat, as described above, will be a first group that has the specific task to develop adequate indicators for the measurement of the full implementation of the right to adequate food. The outcome of the main study could be influential for that group and vice versa. 

-
National human rights institutions, which in most  countries are independent from government and have certain prerogatives to investigate violations of human rights and to check if governments are implementing their human rights obligations,  lack – in most cases - a well elaborated instrument , on how to fulfil their task in the areas of ESC-rights. They often have well established investigation and analysis instruments in the area of civil and political rights, but adequate instruments for ESC-rights are missing. The methodology that will be the potential outcome of the main project could therefore be of relevance for those national human rights organisations interested in improving or intensifying their work related to ESC-rights.

The new methodology would only be a starting point. After the main project it will be important to try to initiate a broad international debate about the utility and validity of the methodology. The best would be to incorporate at early instances in the process of elaborating the methodology several well recognised international lawyers from key constituencies, because it will then be easier to discuss the main outcome with these constituencies later. It will be crucial to introduce such a methodology to all the different target groups described here. It will be of particular importance to get key players among the target groups to use it and to adopt it to their particular needs of monitoring. Key actors are for example the CESCR or national human rights institutions because they have a multiplying function. If they start to use a certain methodology this will be recognised by many other institutions. They can influence the setting of standards for monitoring compliance with ESC-rights. One of the core outcomes of the main project would therefore be to influence the standard setting for monitoring the implementation of ESC-rights and the compliance of states with its obligations. 

The potential influence in the “standard setting” is possible, because the current debate on ESC-rights has shown that governments openly pose questions such as: How much will it cost to implement ESC-rights? Do we have the resources to do it, or is that a potential area where we will always be guilty because the implementation of ESC-rights is much too expensive and an endless task? If only limited resources are available, what do we have to do first, to act in line with the human rights obligations? These are some of the key questions raised by governments in the first session of the newly established working group of the Human Rights Commission, that discusses options how to establish an individual complaint procedure for the ICESCR.
 Judging by the type of questions raised, it is obvious that at the core of the existing reservation against ESC-rights among governments is the fear for the potential cost of implementation and obviously before the necessary policy changes and their impact to implement the rights. Having developed a first base for calculating the potential costs of hunger and presenting the results internationally for an open debate, will therefore be of critical importance for the whole ESC-work.

Why should this work, the development of an adequate methodology of analysing the progressive realization of ESC-rights and the influencing of the standards setting at the international or national levels be taken up done by the EED and its partner agencies of the APRODEV network and its overseas partners?

It is first (1) the described utility of the results for the above mentioned constituency, particular for partner organisations in the South, but also for local church groups in the North. An increasing number of human rights organisations and other social movements and NGOs - also among the partners of the EED– apply a rights based approach to development issues. To collaborate with partners and to move the international debate on ESC-rights further would be extremely helpful work.

It is secondly (2) the network in which the EED works that allows  a certain political weight and a broad distribution of the results, such as through its ecumenical co-operation in the World Council of Churches, with the church development agencies all over Europe (Aprodev), but also the partner network, which has strong national partners in several countries, as well as partner dialogue structures such as Rete PTA in Brazil

. 

(3) The EED would certainly achieve a much a higher profile in the overall work on ESC-rights both at the national level as well as at the international level, particularly because the issue dealt within the main project is at the core of current ESC-debate. The outcome would be crucial to further mainstream ESC-rights in all areas in which the monitoring of implementation of ESC-rights and the compliance of governments with their obligations is taken up both in international organisations and in national government institutions. 

It would be (4) a substantial contribution to the further development of ESC-rights in international law. Many contributions are needed to move the international law debate. The project outcome will be one among many others in the coming years. Nevertheless, because it is on a core issue it will be of high relevance. NGOs as contributors to such debates on standard setting are enjoying increased importance, particularly because they can contribute practical information and knowledge, based on their experiences in different countries world wide.  
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Annexes:

1. 
Interviews:

Between March and September 2004 the author discussed various aspects of the projects with a number of selected experts.

March 2004

Prof. Paul Hunt, Special Rapporteur on the right to health

Mr. Miloon Kothari, Special Rapporteur on the right to adequate housing

Mr. Peter Prove, Lutheran World Federation

April 2004

Mr. Carlos Lopez, Programme Officer Right to adequate food, Office of the High Commissioner for Human Rights (OHCHR)

Mr. Peter Prove, Lutheran World Federation

Mr. Edwin Berry, ICJ (International Commission of Jurists)

Prof. Eibe Riedel, Vice-chairmen Committee on Economic, Social and Cultural Rights

Ms. Maria Luisa da Silva, Economic, Social and Cultural Rights, Office of the High Commissioner for Human Rights

May 2004

Mr. Jean Ziegler, Special Rapporteur on the right to adequate food

September 2004

Mr. Rajeev Malhotra, Indicator Specialist of the Office of the High Commissioner for Human Rights

Mr. Maartin D.C. Immink, FIVIMS Coordinator, Secretariat of the Interagency Working Group

2.
Web-pages with relevant background information to ESC-Indicators and

Benchmarks:

American Association for the Advancement of Science

Has a project about ESC-rights where indicators have been discussed.

www.aaas.org

Danish Centre for Human Rights 

Have put together a data-base about indicators and published a method discussion about how to elaborate HR-indicators. 

www.humanrights.dk

UNDP

Human Development Report 

www.undp.org

UN High Commissioner for Human Rights 

www.unhchr.ch

PHILRIGHTS 

Philippine Organisation that has worked with elaborating HR-indicators. http://www.skyinet.net/~prights/

PROVEA 

Venezuelan organisation that has worked with elaborating HR-indicators, specially ESCR-indicators.

http://www.derechos.org.ve/ongs_ven/provea/ 

UNDEPs Common Country Assessment

www.cca-undep.org

= = = = = = = =

� .	Several governmental and non governmental development actors have started to develop human rights based approaches”. The development is documented in a recent study of the DIE, the German Institute for development studies (Lingenau, 2004). A key report that sums up the main arguments in favour of a rights based approach is the Human Development Report 2000 (UNDP, 2000).


 


� .	There is a group of international lawyers who disapprove of the term “human rights based approach“ as they pinpoint that human rights are universally recognised core obligations for all governments and therefore not an option, which one might pursue in a rights based approach. Some have therefore proposed a “human rights based framework to development”. As it is that broadly used, the current text will use the “rights based approach” language, while accepting that it is not optional for governments to implement the human rights, but an obligation.  


� .	The Human Development Report 2000, on the relationship between human rights and development contains a lengthy and good overview about the relationships between human rights and development thinking. That debate cannot discussed here in detail. Chapter 2 will give a brief summary of main arguments for an additional value of the rights based approach (UNDP, 2000)





� .	The debate was promoted much in Scandinavia (see SIDA, 2000). The German ministry for development co-operation had commissioned the German Institute for development studies to look into the matter. The ministry has developed in between an own strategy document, on how to include a rights based agenda into the daily work (BMZ, 2004). 





� .	Regional human rights systems are available in Europe, in the Inter-American Human Rights System and in Africa.





� .	The CEDAW optional protocol would allow for complaints on ESC-rights. The Committee on civil and political rights has also taken up issue with ESC-rights components, under the right to life.





� .	The newly established network of civil society organisations working with ESC-rights – called ESC – has a working group in Justiciability of ESC-rights that have set up a data-base with cases in which ESC-rights violations were taken up at national courts. The number of cases documented half a year after the start is around 80 cases.





� .	The General Comment No. 12 on the right to adequate food was adopted at the 20th session of the CESCR in 1999, No. 13 on the right to education at the 21 session in 1999, No. 14 on the right to the highest attainable standard of health at the 22nd session in 2000. The three comment on specific rights of the covenant follow the same structure in describing state obligations and government action. They can be found in UN-Doc (2001): HRI/GEN/1/Rev.5, 26 April. In November 2002 the CESCR adopted additionally a General Comment No. 15 on the right to water that follow the same structure (see: Windfuhr, 2003).





� .	The divergent effects show the impact studies on the effect of trade liberalisation following start of the WTO Agreement on Agriculture in 1995 on agriculture in developing countries, done by the FAO (FAO, 2003).





� .	The university of Maastricht held an expert conference at the beginning of the 2003 on the issue of extraterritorial obligations for all human rights. The conference report is available in between: (Coonmans, F. 2004)


� .	One of the reasons why the international debate has concentrated on some rights more than other is the existence of specific non-governmental organisations working in these areas, such as HIC (Habitat International Coalition) and COHRE (Centre for Housing Rights and Evictions) in the area of the right to housing and FIAN-International (Food First Information and Action Network) in the area of the right to food. Another important explanation is that these rights have been addressed in one of the big summits in the 90s, which has allowed to look more into the overall implementation problem for that right as well as into the relevant policy areas.





� . 	An increasing number of text books and articles in international journals have summarized that discourse of the different nature of the two groups of human rights. The arguments will not be further elaborated here due to lack of space. For a good summary of the debate, please see: (Eide , A./ Rosas, M/ Krause, Chr. eds. (2001): Economic, Social and Cultural Rights – a textbook, Dordrecht, New York etc.


� .	The additional definition of a “core content” which identical with the general “normative content” let one assume that it might be a editorial mistake. At least “core content” is not defined different from the normative content. 


� .	Article 13 (1) contains the “aims and objectives of education“, that try to qualify standards for education: , e.g. the “education shall be directed by the full development of the human personality” (that is one of  the provision from the Universal Declaration of Human Rights (Art. 26 (2)), or education shall be directed to the human personality’s “sense of dignity”, it shall “enable all persons to participate effectively in a free society” and it shall promote understanding among all “ethnic” groups, as well as nations, racial and religious groups.





� .  	Article 13 (2 a) contains the right to primary education and has two distinctive features: Primary education is “compulsory” and “available free to all”. The CESCR has written an own General Comment on primary education (GC 11) which contains an even more elaborated interpretation of these features in paragraphs 6 and 7.


� .	The text was written by the professors Paul Hunt, Manfred Nowak and Siddiq Osmani. The publication was organised by the Office of the High Commissioner for Human Rights on request of the Chairpersons of the CESCR in 2001 and 2002.





� -	Even if the voluntary guidelines are only  adopted after this pre-study is be finalized, more than 90 percent of the text is already without brackets and cannot be changed again. 





� .	While General Comment No. 13 is a general comment on the right to education as related to Article 13 of the ICESCR, General Comment No. 11 was written separately, because Article 14 of the ICESCR requires each State party which has not been able to secure compulsory primary education to work out and adopt a detailed action plan for the progressive implementation of that goal. 





� . 	Another important reason for integrating the right to water is the intensive work Brot für die Welt is investing in that area of the right to water. In the interest of coherence and co-ordination it is recommendable to take is up in the main study. 


� .	Under the obligation to respect all State parties have to guarantee that no own measures or policies are depriving people from the enjoyment of one of the rights under the Covenant. Under the obligation to protect the States parties have to regulate and control third parties effectively so that their activities do not lead to any form of deprivation of one of the Covenant rights. There is increasing literature applying the different levels of obligations to different Covenant rights. See particular, (Eide et al., (2001), (Sepúlveda 2003).





�.	The so called IBSA proposal (Indicators, benchmarks, scoping and assessment) is contained in the paragraphs 57 and 58 of General Comment No. 14.


� .	UNDP’s available data and methodology is explained in each human development report. For years UNDP has invested a lot of energy into  collecting more and more disaggregated data on all indicators used, particularly those for the human development index. UNDP started with a gender specific disaggregation. Others followed later (regional, ethnic etc.)


� .	The idea is discussed in the Human Development Report 2000 (UNDP, 2000).





� .	The Inter-agency Working Group on FIVIMS (IAWG-FIVIMS). The working groups consists of representatives from bilateral donors, many intergovernmental agencies, the Consultative Group system, international NGOs and regional organisations. The FIVIMS initiative has its origins in the Plan of Action of the 1996 World Food Summit. It was one of the few very specifically defined commitments of the action plan. The goal of FIVIMS is to contribute to the reduction of food insecurity and vulnerability through better inter-agency and national coordination and networking on food security information system. For more information see: (FIVIMS, 2000)





� .	Monitoring the Implementation of the Right to Adequate Food. That draft information paper was made available for the third meeting of the Intergovernmental Working Group for the elaboration of a set of voluntary guidelines to support the progressive realization of the right to adequate food in the context of national food security (FAO: IGWG RTFG / INF8, June 2004).


� .	FAO. Proceedings of the International Scientific Symposium: Measurement and Assessment of Food Deprivation and Under nutrition, Rome, June 2002.


� .	The International Budget Project is an NGO based in Washington which has tried to work as a communication exchange centre for those involved in budget analyses. They have published handbooks on how to carry out budget analyses such as “A guide to budget work for NGOs from 2002”, Washington, and they have also published success stories from budget analyses: “A Taste of Success. Examples of Budget Work of NGOs”, Washington 2000.


�. 	The names of specific persons and institutions are illustrative and are only mentioned to give a more practical idea, how the council could look like. The persons have not been contacted so far. 


� .	see for example: Skogly 2002, Künnemann 2003, as well as the latest reports of the special rapporteurs on the right to food (Jean Ziegler), housing (Miloon Kothari) and on Health (Paul Hunt). The overall literature on obligations of IGOs is increasing fast.





� .	For the terminology used, please see as a background text: (Brot für die Welt, EED, FIAN, 2004)





� .	While the other treaty bodies are established through the treaties themselves, the Covenant on ESC-rights does not contain a provision to set up a treaty bodies. The CESCR was established later (1986) by an ECOSOC resolution. Today it treated on an equal footing as the other treaty bodies. 


�.	The working groups on the optional protocol to the ICESCR first met in February 2004. The mandate  was prolonged for additional two years in the 2004 session of the Human Rights Commission.





