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Abstract This chapter discusses the implications of American exceptionalism to the international legal and political order as established after World War II. Arguably, “peace enforcement” goes against the letter and spirit of the Charter of the United Nations, certainly when executed in “coalitions of the willing” shaped under United States leadership. It is questionable, moreover, whether the debate is genuinely on humanitarian intervention; indeed, there are strong indications that the real issue is American hegemony. Rather than a “pax Americana” this implies “Bella Americana” as announced already in the immediate reaction to 9/11: America is at war. The chapter argues that while on the one hand the international legal order as evolved after 1945 has to be defended against American unilateralism, the United Nations will have to be restructured, too. In all three major UN projects –international security, human rights and economic development- a huge deficit renders structural reform indispensable. The contents of essential global reforms are analyzed and discussed.

The view expressed by Richard Perle during the Security Council deliberations early 2003 on Iraq, that the United Nations is “dead”, is not new. For rigid supporters of international peace enforcement –peace by international use of force wherever required - the organization had served its turn already in 1956 when it failed to put an end to the Soviet occupation of Hungary. Serious disappointments would follow: Tibet, Czechoslovakia, Poland, Afghanistan, East Timor, to mention just a few. The UN’s first concern has always been international security in its prime meaning of avoiding of war, while all that refers to “positive peace” in the sense of peace with justice is seen as subservient to that strategic thrust. It was only after the end of the cold war that some new optimism could arise as to a corrective role of the UN itself in cases of major aggression and grossly oppressive regimes. Then followed the disappointing nineteen nineties, that period of missed opportunities.

Strikingly, it is precisely an “idealistic” peace enforcement discourse that is now employed by the so-called realists who declare the UN to be dead again. It is true, of course, that Saddam Hussein constituted a major dilemma to the international community, as Tony Blair put it to the House of Commons. However, in such dilemma’s between human rights, democracy and disarmament on the one hand, and international security on the other, it used to be the latter that tipped the balance. This was probably in line with the intentions of the 51 states that had signed the Charter of the United Nations on 24th October 1945: a Security Council with much more power than the “softie” Council of the League of Nations but also with a veto right for the big five as a guarantee against the use of such powers in a way endangering world peace. A predominance of “negative peace”, in other words, grounded in that primary emotion of 1945: “Never Again!”
 

Yet, what happened in Iraq cannot be simply interpreted as a victory of American peace idealists as against the realism of a Security Council in line with the UN’s founders. One should rather speak of a new type of realism, based on unilateral economic interests –oil supply to the North- but above all a unipolar view on power. In the Statement of Principles of 7th June 1997 on which the “Project for the New American Century” is based
, men like Dick Cheney, Donald Rumsfeld and Paul Wolfowitz had made this new American realism already explicit. An appeal is made “to accept responsibility for America’s unique role in preserving and extending an international order friendly to our security, our prosperity, and our principles.” In line with this declaration George W. Bush in the State of the Union message of January 2002 based his presidential doctrine on the following three principles: active global American leadership, regime change in case of “rogue” governments, and global promotion of neo-liberal democracy. During his whole administration the United States has acted in conformity with that line, showing time and again that the Americans are with the UN only when it suits them. Instances coming to mind include the Kyoto Protocol and the International Criminal Court. Passing the Security Council in a “pre-emptive war” fits into that picture. Not surprisingly, it dealt with a “rogue” issue in the Middle East. Above all, however, in its forceful opposition to the already heavily weakened Iraqi state, Bush c.s. enjoyed an excellent opportunity to demonstrate American supremacy as the foundation of a new international political order. How to assess the consequences of that “New American Century” thinking and acting in respect of the United Nations, and how to react?

In the search for new policies, e.g. in the European Union, reference is sometimes made to a Pax Americana. With that term comparisons come to mind with the Pax Romana at the start of the first millennium and the Pax Britannica in the 19th century. Notably, these hegemonies served “negative peace”, in the case of the British Empire particularly outside Europe.
 The American obsession with “axes of evil” and regime change, however, primarily implies war: a series of Bella Americana. Indeed, since 9/11 the United States considers itself as being “in war”.

A first reaction meriting serious consideration is that of the British prime minister Tony Blair’s: “If you can’t beat them, join them!” While not his official political line –that moved from the dangers of weapons of mass destruction deployable within 45 minutes to justified war against regimes that cause their own subjects intolerable suffering- it would at least be a strategy one could understand. In the new century American military supremacy is a fact of life and the only way to contain its consequences with regard to the international political order would be by staying within an Atlantic alliance. Unfortunately, however, it is not the coalition but the mission that decides policies (“the mission must determine the coalition, the coalition must not determine the mission”
). Illustratively, when Blair seemed to face trouble in his parliament, Defense minister Donald Rumsfeld rushed to point to the possibility of “going it alone”. In Washington today even NATO is seen as an impediment to the necessary flexibility. As for the European Union, “disaggregation” appears to be the core of American foreign policy, as a State department official recently declared.
  

The price one pays for the “join them” formula is its endorsement of the position of the current American administration in the struggle for international legitimacy. We are touching upon a complicated notion here, and one that in international debate is often overlooked. Even when power is “a fact of life”, it is still confronted with the need for reception by those affected by its execution. The ruled, in other words, have to accept the rule of the rulers. The new American leadership recognizes this; hence the “imbedding” of journalists in its war machine. Legitimacy is the inescapable condition for power without repression of one’s own people; and in our modern world that requires constant efforts at persuasion. Apparently, the legitimation effort of the Bush II administration appears to be focused on a combination of ideological persuasion –the good guys versus the bad guys- and an emphasis on outcome: “all ’s well that ends well.” However, legitimacy is a matter of three things: the right principles and institutions, the right processes, and the right outcomes.
 As to the principles, the new American leadership no longer appears to recognize the United Nations’ Charter as the International Constitution. Here, a political philosophical battle has to be fought uncompromisingly, based on a combination of realism and moral conviction. As to the former, world peace through world law
 is, indeed, not yet a fully available option and most probably never will be. Formation and execution of power for the sake of security without a solid legal base remains inevitable, especially in a global context. But whenever that takes place, its objectives and focus have to be questioned continuously while a genuine effort has to be made to incorporate not only political but military and economic power too, in an international legal setting. Insofar as global power formation cannot be based on principles of representative democracy, power sharing constitutes the next best. Essential in this respect is the incorporation of not primarily “the willing” but precisely the opposing forces. Military power may, indeed, provide security, but it can also attract danger and lead to new threats
, as illustrated today in post-war Iraq. International law, as positivized in the Charter of the United Nations and further developed through decades of UN practice, is based on the primary principle of non-intervention. Notwithstanding the international character of human rights obligations as obligationes erga omnes
, in our international legal order humanitarian intervention cannot be based on unilateralist action.
 It is, notably, the principles of the rule of law, so vigorously defended in the United States internally, that have to be extended to global forms of governance: limited government, government by law, respect for subjective rights, both of individuals and of groups. 

Fortunately, this political philosophical confrontation with the “New American Century” position, based as that is on the wrong principles, is already becoming part of the daily debate within the United States itself. Europe, that birthplace of international law, has to join in there, refuting the attempts at “disaggregation”. International civil society will doubtless take part, too: watch the coming World Social Forum IV in Bombay, January 2004.  For Pugwash International an inspiring role seems an obvious consequence of our strategic thrust in international affairs, with the Annual Conference as a prime opportunity. No less important is the international corporate world. An increasing focus on “corporate responsibility” is likely to result in a global financial economic interest in these matters, too, as to be manifested during the coming World Economic Forum in Davos, January 2004. Genuine universality exists in market related rights and values rather than in the fundamental freedoms and entitlements following from the Universal Declaration of Human Rights whose quinquennial celebration is loudly announced every five years. This People deficit in the new triple value approach –People, Planet, Profit- in global business might worry the participants at the World Economic Forum as much as it will be of concern to the non-governmental community at the World Social Forum. (Rather urgent, by the way, is the establishment of structural connections between these two principal global fora.) 

Arguably, not even Americans themselves would do wise to base their opposition to the Bush Administration’s position with regard to the international legal order on the need for “regime change”. The United States enjoys one political regime since 1776 (with a period of regime insecurity during the Civil War), and despite its defaults and deficiencies the general feeling in that country is that it has served them well.
 The term regime change implies a serious deviation from the gist of the United Nations Charter and hence is to be resisted rather than being uncritically assumed. Although, clearly, change of government is a different matter, it remains questionable whether non-Americans would do wise to opt for an American party political strategy. 

In respect of global legitimacy -indeed the crucial issue- a discussion of the right principles is a great deal easier than an examination of the right institutions. There is a lot of well-founded criticism on the UN and here it is worth listening to the current American administration as well. (Evidently, a focus on legitimacy implies not only that in view of their military supremacy the United States is not necessarily right but also that America is not necessarily wrong.) Inefficient and ineffective bureaucracies, irrelevant discussions, and endless procedures undermine the organization. Notably, the veto system in its current arrangements appears to have outlived its purpose. The point is that the right processes, the next major element in establishing legitimacy in the realm of global power, are necessarily connected with the United Nations, and it happens to be the UN itself that in its decision-making processes suffers from a lack of democratic legitimation. This applies to the United Nations as such but also to connected agencies such as the World Trade Organization. An impression is created that whatever has been decided in the upper levels, corrections upstream are never possible. Operational structures will have to be found for decent and credible ways of association with civil society at both the global and the local level.
 It is true, of course, that in their exclamation “Thank God for the death of the United Nations” Richard Perle and the likes have to be convincingly confronted. But that battle has to be fought with more than words alone; it is, indeed, high time for a revitalization of the United Nations in line with its old and new tasks. Hence, Kofi Annan’s immediate reaction to the war that bypassed the international community –you stumble, you fall, you rise, and then you walk again- misses the seriousness of the current crisis in the international political order.
 The position of the Bush administration does have to be confronted albeit that the focus should not be “regime change” but global legitimacy. The latter does require some basic changes in the international system itself.

A revitalization of the UN is to be founded in the three grand projects with which the organization started after World War II: international security, human rights, and development. The principal challenge today is to integrate these ventures, from the three separated institutional settings of the Security Council with its international political focus, ECOSOC and the human rights institutions with their juridical focus, and the United Nations Development Program, the specialized agencies and the Bretton Woods institutions with their economic focus, to a more integrated approach at all these distinct levels. When the Roosevelt academy in Middelburg (NL) gives out its “four freedoms awards” it nominates not only four prize winners for each of these –the freedom of speech, the freedom of worship, the freedom from fear and the freedom from want- but also a fifth one: for the four together.
 The Security Council, for instance, rather than just dealing with human rights incidentally, will have to integrate these concerns in the fullness of its mission. In the Commission on Human Rights (CHR) and other human rights institutions international security considerations will have to be made explicit rather than influencing the decisions effectively from behind the scenes. (Notwithstanding the use of juridical terminology following the rather absolute language of international human rights law, the CHR, to all intends and purposes, is an international political body.) In line with the new orientation of the United Nations Development Program (UNDP), the International Financial Institutions (IFIs), too, will have to accept their role as principal actors with regard to international human rights obligations.

Moreover, in each of the major fields of international governance –international security, human rights and economic development- a re-engineering seems well in place. Primarily, this is a matter of outcome. Indeed, in the three distinct areas of that international mission our world today is confronted with huge deficits. The international security deficit expresses itself in endless manifestations of intra-state collective violence. Grave instances of complete failure of the international community come to mind here (Rwanda, Srebenica). Now that the casus belli with regard to Iraq has shifted from weapons of mass destruction to gross and systematic human rights violations ex post facto, it is high time to develop an international strategy on humanitarian action and intervention, and to restructure the Security Council accordingly. 

The realization of human rights suffers from a huge deficit too, that is all too often submerged in the general euphoria of human rights declarations, conferences, committee meetings and workshops. Despite the International Criminal Court (confronted by the United States with its “Hague Invasion Act”), an almost worldwide struggle has to be fought against impunity of state-related perpetrators of violations of civil and political rights; there is, moreover, an apparent lack of international protection offered to minorities; there is a continued barrier of the public-private divide and its paralyzing effects on the struggle against domestic violence; there is daily non-implementation of economic, social and cultural rights in a world in which so many people’s basic needs remain denied. In a persuasive article entitled World governance: beyond utopia Stanley Hoffmann submits a strong plaidoyer for a world court on human rights.
 To achieve this may require a rather long time; in the mean time, however, the habitual ineffective rituals and mantras of the Geneva and New York institutions definitely call for substantial reforms. 

There is an enormous development deficit, too, manifesting itself in gigantic inequalities: between countries and between people. The major responsibility here lies with the North. It is only marginally that this concerns development assistance. A recent empirical study by Ben Arimah on the effects of ODA in Africa shows that one per cent more ODA correlates with 0.074 per cent poverty reduction. This means, of course, that there is no significant relationship between donor activity (aid) and poverty reduction. There is a strong correlation, however, between health and education expenditure and poverty alleviation. The question remains how far the donor countries have developed an institutional ability to combat poverty in their development assistance efforts. The primary priority, however, is not aid but rectifying injustices in the international economic order. Indeed, the rights dimension of poverty has international consequences that have been neglected far too long. It is high time now that current proposals for reform are taken seriously. Yilmuz Akyuz has summed these up as follows
:

•
A proposal to establish an international credit insurance corporation designed to reduce the likelihood of excessive credit expansion.

•
A proposal to establish a board of overseers of major international institutions and markets with wide-ranging powers for setting standards, and for the oversight and regulation of commercial banking, securities business and insurance.

•
A proposal for the creation of a global mega-agency for financial regulation and supervision –a world financial authority- with responsibility for setting regulatory standards for all financial enterprises, off-shore as well as on-shore entities.

•
A proposal to establish a genuine international lender of last resort, with discretion to create its own liquidity.

•
A proposal to create an international bankruptcy court in order to apply an international version of chapter 11 of the United States Bankruptcy Code for orderly debt workouts.

 •
A proposal to manage the exchange rates of G3 currencies through arrangements such as target zones.

•
The Tobin Tax proposal to curb short term-volatility of capital movements and exchange rates while at the same time collecting significant funds for development and the attack on poverty.


In addition many constructive proposals have been formulated to make the necessary changes in the World Trade Organization (WTO) arrangements. However, in spite of all progress made since the UN’s foundation these proposals are still far from being effectively implemented.

Confronting the deficits mentioned here will require a different style in international politics at all levels, tuned to consultation and involvement of people rather than geopolitical maneuvering, and dealing primarily with the real threats such as lack of water rather than outward manifestations of power like possession of weapons of mass destruction. If the current crisis were to contribute to such an undertaking, it might even be seen as positive.

Within an international setting tuned to negative as well as positive peace a special position for the United States with its impressive power in terms of military, financial and human resources will have to be accepted. Essential in that respect is a legal framework based on a re-engineering of international principles regarding sovereignty and the prohibition of violence. Important in this connection is the old principle of proportionality, too: even justified interests are not to be pursued with means causing disproportionate damage to outsiders to the actual conflict. 

Obviously, then, in the current crisis in the international political order much more is at stake today than just international security in a narrow sense. Indeed, it is not merely a revision of the Security Council and a discussion on the prohibition of violence between states that are part of the agenda but also the role of the United Nations in conflict prevention. Working on that agenda it is not only the realism of the United Nations’ founders that may offer profound inspiration but their ideals as well. 
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