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I. Introduction

The last ten years have witnessed growing acceptance in international development circles that poverty is multidimensional and has many causes. However, what the world’s poor share in common is a lack of power and influence (Carney 2002). 

Poverty is not just about not having an income. Economic deprivation is only one of the many forms of vulnerabilities that poor people experience (World Bank 2000). A review of 22 national poverty assessments undertaken in sub-Saharan Africa in the mid 1990s, that explored the experience of poverty from the viewpoint of the poor, reveals that peoples’ perceptions of their poverty referred both to material deprivations – food shortage, exclusion from social services, lack of productive assets, poor housing and irregular income – and to their lack of ‘voice’, powerlessness and consequent dependence on those more powerful in order to survive (Kabeer 2003). While material deprivation is the familiar face of poverty the causes of poverty can be traced to the power relations that govern how valued resources – both material (assets, land, credit, skills) and non-material (respect, self-worth, political clout) – are distributed in a society. These relations position poor men, women and children as subordinate to and dependent on those with privileged access to resources. 

It is in the context of reducing poverty and promoting greater equity that Rights Based Approaches are gaining currency in development policy and practice. These start from the premise that if powerlessness and lack of ‘voice’ are a cause of poverty (the voice of the poor is rarely heard in allocational decisions), an aspect of poverty (lack of voice being a condition of poverty) and an effect of poverty (low levels of human capital particularly in the limited ability to exert influence), then it is necessary to tackle issues of power and influence as an integral part of poverty reduction efforts.

According to a recent policy paper developed by the ODI for DFID and DGIS, Rights based approaches aim to empower people to exercise ‘voice’ and influence decisions that affect their lives, help state and non-state actors to realise their responsibilities for the protection and promotion of rights, help donors identify how pro-poor political change can be supported and how the lofty human rights principles can be translated into reality (Key Sheet 18, ODI 2003 emphasis mine).

This paper limits the discussion of rights based approaches in development to the evolving agenda of international development agencies - the UN organisations, bi-lateral agencies, international financial institutions like The Bank, and international NGOs (mainly Anglophone). This paper does not discuss rights based approaches and practice of southern non-governmental organisations and social movements. It acknowledges that the work of these southern organisations has formed the basis for the evolution of rights based approaches in international development agencies and as such requires separate consideration. This issue paper also limits the discussion to the emerging policy of international agencies rather than to their practice since there is insufficient evidence on which to base an assessment of how these policies are translated into programming. Finally, this paper proposes a programme of action-oriented research in partnership with organisations in the South to gain a deeper understanding of actor-oriented perspectives on rights, its practice and methodologies. Developing actor-oriented perspectives through action research is necessary to prevent what in essence should be an enabling framework for the development of citizenship for marginalized groups and for holding powerful institutions to account from becoming another orthodoxy peddled by powerful development institutions.

This paper focuses on the following:

i. The context of international development policy and practice that has given rise to Rights Based Approaches

ii. A conceptual framework for applying a rights approach in development

iii. The common agenda in Rights Based Approach

iv. Limitation of the present rights based approaches

v. The KIT Dev agenda and Rights Based Approaches

II. 
Rights in Development Policy and Practice? Why the Rise of Rights?

Rights based approaches to international development have evolved and joined together from several streams of thought and practice. Further several social, economic and political developments in the international arena occurring in the last one and half decades have also contributed to the rise of rights in development thinking. 

Governance, accountability and participation

The widespread recognition in international development circles in the 1990s of the failure of conventional development efforts to eliminate poverty and inequality, to involve people in their own development and to promote respect for human rights prompted consideration for the way in which power was exercised in the management of economic and social resources for development. The ‘good governance’ agenda sought to build accountability of governance and public institutions and their responsiveness to the differentiated and unequal public that they are supposed to serve. However, it has become increasingly clear that enhanced responsiveness and accountability of public institutions does not happen in isolation from the exercise of greater influence by poor and marginalized peoples over wider decision-making processes (Goetz & Jenkins 2002; Mukhopadhyay et al forthcoming 2004). While peoples’ participation in ‘community projects’ has long been a value and practice in development, enhancing peoples’ influence over wider decision-making has meant staking a claim to the right to political participation (Gaventa and Jones 2002). At an operational level this has implied the adoption of approaches that empower poor and marginalized people to exercise ‘voice’ and exert influence over wider decisions affecting their lives. 

Re-conceptualising development as freedom

In the 1990s a new shift is discernible in development thought and practice, which brought the development and human rights communities closer together, and this shift is based on a discourse of rights and contests over the purpose of development.

The goal and purpose of development and therefore the policy measures necessary to promote development has been debated at an international and national level ever since the United Nations declared the First Development Decade (1961-1971). The main question that has persisted is whether economic growth and increasing national income is the goal of development or whether it is a means for promoting the end goal of achieving human well-being. Proponents of economic growth have argued that without economic growth development in the sense of human well-being is impossible to achieve. 

The 1980s witnessed the rise of neo-liberal economic policies that privileged the ‘market’ and sought to down size states. The global economic crisis, which formed the background to the neo-liberal policy packages, prompted the IMF and World Bank to impose structural adjustment programmes. Both the world economic crisis and these policies had enormous social costs and had to be modified. Despite the repeated failures of these economic policies to stabilise economies and provide the incentive for growth, economic growth models have remained fundamental to the most influential model of development thought and decision-making regarding development policy. However, there have many challenges to this view, challenges that were on the rise in the 1990s and into the new millennium. Led by the United Nations, the 1990s saw the rise of powerful policy advocacy in favour of human development as the end goal of the development process. 

The publication of the first Human Development Report in 1990 defined the basic purpose of development as being the expansion of the choices that people have to lead lives that they have reason to value. Economic growth thus becomes a means towards the end of enlarging peoples’ choices. This idea of human development is informed by the work of Amartya Sen the Nobel prize-winning economist who has shown that fundamental to enlarging these choices is building human capabilities – the range of things that people can do or be. The most basic capabilities of human development are to lead long and healthy lives, to be knowledgeable, to have access to those resources that enable a person to have a decent standard of living and to be able to participate in social and political life. Without these basic capabilities many other choices are simply not accessible.

In the Human Development Report 2000 the goal of human development and of human rights converge in the common purpose of expanding freedom, well-being and human dignity for all. Extending the thesis that the purpose of development is to expand peoples’ choices and options, Sen argues that development can be seen as a process of expanding the real freedom that people enjoy (UNDP 2000). Expanding freedoms is thus both the primary end and the principal means of development. The purpose of human rights is also to ensure freedom of action. Civil and political rights ensure freedom from coercion while economic and social rights promote the freedom to access resources. Each one is necessary for the full realisation of the other. 

While human development and human rights share the common purpose of expanding freedoms, they represent different approaches that can add value through integration. Sen shows that the value of a rights-based approach to development lies in the notion of claims that the idea of rights puts forward. To have a right means to have a claim on other people or institutions that they should help or collaborate in ensuring access to some freedom. While the purpose of human development is to expand freedoms this does not oblige individuals, collectivities and social institutions to bring about human development. A rights-based approach on the other hand links human development to the idea that others have duties to facilitate and enhance human development.

Citizen action and the expansion of rights

The rise in the 1990s of social, cultural and political struggles and debates in both North and South, inspired by autonomous social movements such as of those of women, indigenous people, landless people and global justice movements have been constantly expanding the notion of rights and especially the right of people to participate in decisions affecting their lives. 

II. The proponents
In the international arena a number of leading development agencies have been contributing to the development of rights based approaches. The UN Development Programme seeks to align core UN values and it operational activities, making a link between governance and poverty reduction. Since the launching of the UN Programme for Reform in 1997, when the Secretary-General called on all entities of the UN system to mainstream human rights into their various activities and programmes, several UN agencies have adopted a human rights-based approach to their development cooperation and have developed their own interpretations. These initiatives have been brought together into a Statement of common Understanding (2003). This Statement reiterates that all development cooperation programmes will further the realisation of the Universal Declaration of Human Rights, programming in all sectors will be guided by the UDHR principles, and, development cooperation will contribute to developing capacities of ‘duty bearers’ to meet their obligations and ‘rights-holders’ to claim their rights (emphasis mine). 

Sida and DFID are cited as leaders in right-based approaches and their focus is on the structural causes of poverty, focusing on discrimination, exclusion and inequality and supporting participatory processes. In 2003 DGIS joined with DFID in producing 20 Key Sheets on policy planning and implementation of which Rights Based Approaches is one. The World Bank does not mention rights but reflect human rights principles in their reports and frameworks that include fair and inclusive institutions, empowerment, accountability, transparency and participation.

Several international NGOs have also sought to integrate rights based approaches in their work although they differ in their definitions and emphasis. Oxfam believes that a sharper focus is required in the area of economic and social rights and that this should reflect the organisation’s competence and corporate identity. It includes rights not explicitly drawn from the international framework, for example the right to be heard. ActionAid supports struggles by particular groups of people rather than focusing on particular kinds of rights. Dochas, the Irish Association of Non-Governmental Development Associations, interprets rights based approaches as being people-centred and a framework for protecting and realising human development and human security. The characteristics of a rights based approach adopted by CARE includes solidarity with and support to marginalized groups to take charge of their own lives, accountability of others to the poor, opposing discrimination.

All this might seem to indicate that there is widespread acceptance of rights based approaches within these organisations and among their partners. The extent to which RBAs influence the practice of organizations is dependant on their institutional culture and governance structure. Rights-based approaches are contested within an agency and official policy statements tend to reflect a compromise between views (IDS Policy Briefing 2003). Needless to say rights based approaches are unpopular with most recipient governments.

III. A conceptual framework for applying a rights approach in development
This section proposes a conceptual framework for applying a rights-based approach in pro-poor and gender equitable development. It draws on the conceptual framework developed by Moser and Norton for applying a rights approach to sustainable livelihoods, and, a rights approach to gender and HIV/AIDS developed by KIT Dev.

Conceptualising Rights

Rights are widely characterised as legitimate claims that give rise to correlative obligations or duties (Sen 2000; Moser & Norton 2001). This characterisation of rights suggests that to have a right means having a legitimate claim against some person, group, or organisation (e.g. social or economic institution, a state or an international community). The latter is in turn under an obligation or duty to ensure or to assist the rights-holder in securing the right. Implicit in the notion of rights is that there are (a) the duty bearers (State and non-state actors with obligations), (b) the rights bearers (individuals and groups who are claimants) and (c) the object or end of the right. 

Let us take the example of the right to free elementary education. To assert that people have a right to free elementary education is to make a claim and not just to suggest that education is a good thing for everybody or that everybody should have an education but rather that everybody is entitled to an education. If a girl from a poor rural family does not go to school a focus on rights requires the identification of the failures in the social system that are preventing her from going to school, duty bearers responsible for this failure and means to obtain redressal.

Rights are generally classified into two broad groups:

· Civil and political, which are generally expressed in national constitutions or international conventions. Prominent examples of international conventions that define civil and political rights are the Universal Declaration of Human Rights and the international convention on the Elimination of All Forms of Discrimination Against Women. From the perspective of human development and human rights paradigms that seek to expand freedoms, civil and political rights are supposed to ensure freedom from coercion.
· Social, economic and cultural, which are enshrined both in oral and written traditions, and which include rights to education, food, shelter, health care, and so on. Economic and social rights promote the freedom to access resources.
To expand freedoms by building capabilities these two broad categories of rights are indivisible which means that (i) each is necessary for the fulfilment of the other (ii) there is no hierarchy of rights i.e. no one set of rights is more important than the other.

Rights, claims, power and politics

The starting point for a conceptual framework for applying a rights-based approach is that rights are not just what is written in the law nor the normative framework provided in the Universal Declaration of Human Rights, the various international covenants and treatises. Rights operate at several levels and most societies have plural and often conflicting systems of legal and moral codes that govern peoples’ lives with multiple centres of authority responsible for arbitrating claims. This implies that while internationally agreed rights instruments provide a standard for rights, claims by poor people, and especially poor women, have to be processed into entitlements through formal and informal institutional arrangements. Thus the process of rights claiming and securing the accountability of duty-bearers is a political project requiring an analysis of power relations that shape claims and outcomes.

While many development approaches to poverty alleviation, as for example, the sustainable livelihoods approach (SL), are equity based and provide an analysis of both the strengths of poor people’s assets and their vulnerabilities, they do so at a technical level that for most part do not address the issues of politics, power and authority involved in claiming assets (Moser & Norton 2001). Further, while these approaches are strong on micro detail, they are weak on micro-macro policy linkages. The departure made by a rights-based approach is that it is built on an analysis of power relations and institutions (micro and macro) that mediate peoples’ access to resources and capabilities. A rights-based approach in development, therefore, entails work at political levels where decisions regarding entitlements are made.

The question of power has been central to social thought. Power gives people the authority and the ability to act. This can be extended to mean (a) power to (the ability to act) and as the (b) power over (the ability to act in the face of resistance, or the ability to influence others). The meanings are clearly inter-related. An individual’s power to act is linked to her power over other people, social factors, and structures. In order to act successfully, to achieve desired results she must be able to influence people, events, and ideas.  This underlines two characteristics of power: (1) Power is a social issue (2) Power is relational. By this is meant that that an individual’s power or ability to act is linked to the social context within which she lives and her position in that society. All people do not have equal power in any given society. Some people have more power over others, depending on their social position - gender, age, class, race, ethnicity and so on. 

In traditional political theory power was seen to belong to ruling groups of any society. This view of power divided people into the ‘haves’ and the ‘have-nots’. The ‘haves’ possessed material power like land, capital etc. They also had ideological power. They ruled the ‘have-nots’ through a combination of material and ideological power.  A development of this thought suggests that power cannot operate through domination or physical force alone. Power needs to manufacture consent. Individuals live in multiple relationships with individuals and institutions. They follow the rules of these institutions even when these rules seem oppressive, as for example, rules of subservience expected of young women to their in-laws in many societies. This behaviour is not only generated by the threat of force but more importantly by notions implicit in being a good daughter-in-law to which the individual in question consents. People give consent to the institutions to exercise power over them, which in turn impacts on people’s power to act. 

More recent work on power suggests that power in any society does not just flow in one direction – from those who are at the top to those who are under them. On the contrary, even those who have less social power participate in projects of the more powerful in the hope that it would empower them too. Power is not an individual but a social issue and power is relational. It involves a continuous process of exchange. Some people, institutions, ideas are powerful because at that moment in time people have invested power in them. 

Rights on the other hand ‘seek to constrain the flow of power like bottlenecks, by framing power as fixed, confinable and normative, but power leaks out, and flows around rights. Applying this to our subject, we can say that human rights therefore depend on power relations in a given context for their implantation, and accordingly alter forms of governance and the exercise of power’ (Wilson 1997). 

This idea of power when applied to development makes it possible to envisage pro poor change because:

· Power is dynamic

· Power relations are subject to change through human intervention and contests

· Disempowerment can be transformed through rights struggles and agency.

Rights as legitimate claims are not fixed or static but evolve as the capability of claimants expands. 

In applying this rights perspective to the practice of development the conceptual framework operates at three inter-related levels: 

· Normative level - sets the standards for rights and provides legitimacy for rights claims in different social, cultural, legal and political contexts

· Analytical level – analyses the operation of systems of rights to strengthen understanding of the conditions under which poor people, especially poor women, can effectively make claims and have these realised

· Operational level – identifies the entry points that development agents can make use of to make rights real

These levels are interrogated to address the following issues:

· What does the operation of rights at different levels signify for rights claiming by the poor

· How do micro and macro level politico-legal structures through which claims are processed into entitlements constrain or facilitate the realisation of poor people’s claims

· In what ways can the analysis of power be integrated in development policy and practice to create understanding of how the negotiating power of the poor can be strengthened in the face of prevailing structures of power and authority

The normative level

By the normative level is meant the human rights principles agreed as part of UN deliberations over the years since 1948. The Universal Declaration of Human Rights was adopted by the UN General Assembly in 1948. After protracted debates the International Bill on Human Rights (comprising the International Covenant on Civil and Political Rights (1966) and the International Covenant on Economic, Social and Cultural Rights (1966) were achieved in 1976. Other key international treatises in the field of human rights then followed. These set out international legal obligations. (See Annex 1 for Summary of Human Rights). 

Equally important, however, are the provisions adopted at international conferences by large number of governments in recent years that have contributed to standard setting in human rights. These include the International Conference on Population and Development (Cairo 1994); World Summit for Social Development (1994 and 2000); Fourth World Conference on Women (Beijing 1995) and Beijing +5 (2000); World Food Summit (1996); Habitat II (1996); World Conference Against Racism, Racial Discrimination, Xenophobia and Related Intolerance (2001).

Human rights and human development: normative principles

· Human freedom: Expanding human freedom entails expanding human liberties, opportunities and capabilities. Deprivations in human freedoms relate to the inability to avoid hunger, poverty, treatable illness and premature mortality as well as the denial of civil and political liberties. A human rights perspective highlights the importance of processes and policies that expand human freedoms and capabilities by respecting, protecting and fulfilling individual choices and enabling people achieve what they value.

· Universality and equality: All people everywhere in the world are entitled to human rights. The human person in whom they inhere cannot voluntarily give them up. Nor can they be taken away from him or her. Human rights are inclusive in character and apply to all people everywhere on an equal basis.

· Indivisibility: Human rights are indivisible because of the multi-dimensional character of well-being. Human rights for the life, survival, integrity and development of the human person include human rights to liberty, security and well-being. They are interdependent and indivisible in the sense that achievement of both civil and political rights, on the one hand, and social, economic and cultural rights on the other, should be given equal priority.

· Participation, inclusion and empowerment: Every person and all peoples are entitled to active, free and meaningful participation in, contribution to, and enjoyment of civil, economic, social, cultural and political development. In order to expand peoples’ freedoms and capabilities, development policies and processes that respect people’s human rights and entitlements are required. The principles of transparency, participation and empowerment can help to ensure that development institutions are responsible and accountable, and that people are fully informed and can influence and have a stake in the decision-making processes that affect their lives.

· Responsibility and accountability: Individuals, organisations and governments have responsibilities to respect, promote and fulfil all human rights for all. Governments have particular responsibilities and are accountable for respecting, promoting and fulfilling internationally recognised obligations in the field of human rights.

Source: UN 2003; Moser and Norton 2001

The normative level provides critical resources for the practice of rights based approaches in development.

1. Substantive rights-based justification – the human rights principles provide substantive rights-based justification for any organisation working for pro poor human development. Depending on the area of work rights principles distilled from the relevant treatises and conventions can provide the ethical and moral framework for action. 

2. Legitimacy – The normative human rights principles have been arrived at through inter-governmental negotiations and as such are owned by these parties providing thereby the legitimacy for action and cannot be dismissed as interference.

3. Resource for public action – While human rights conventions and treatises have primarily been arrived at through inter-governmental negotiations, the international conferences in the 1990s provided the space for civil society groups to represent the interests of the public in the negotiations. These forums were utilised by civil society groups representing poor people, women in particular, to gain political commitments and set standards. These very forums, the international arena and human rights standards, have also provided a neutral ground for civil society groups to negotiate and bargain with their own governments. Some international conventions allow for shadow reports to be prepared by civil society groups as parallel to the official accounts presented at the UN. These include CEDAW (Convention on the Elimination of All Forms of Discrimination Against women) and the mechanism of shadow reports has been used by women’s organisations from many countries to raise concerns and lobby for action.

4. Resource for holding international development agencies to account – International human rights standards have also been successfully used by civil society groups to hold international and multilateral institutions to account. The Narmada Bachao Andolan, a movement underway in India to prevent a gigantic dam being built on the Narmada river successfully lobbied the World Bank to withdraw from supporting the Government of India. They did this by using the international standards on environment and the appeal to respect the human rights of millions of indigenous people who would be displaced and pauperised by the building of the dam.

While sceptics may see the international human rights principles as being lofty and remote from the lives of ordinary people, a rights based approach would see them as critical resource for action and political contestation. 

The analytical level

The purpose of this level is to analyse the operation of systems of rights in a given situation to strengthen understanding of the conditions under which poor people, especially poor women, can effectively make claims and have these realised. This section looks at the legal structure, the institutional structures through which rights get interpreted and implemented and the political processes through which claims are made.

Legal structure: multiple centres of authority

A rights focus necessitates an examination of the interactions of peoples’ ‘voice’ with structures of authority that enable their priorities and interests to be translated into outcomes. At an analytical level the law is seen not only as what is written in statute books and adjudicated in formal legal institutions. Law is about the operation of power and authority and encompasses informal and as well formal codes, involves formal and informal mechanisms for dispute resolution. 

The reality in many Southern countries is the plurality of legal and moral codes. This is a historical legacy of colonialism.
 Legal pluralism means the co-existence of several sets of formal and informal laws governing relations between people especially relations of property ownership and resource distribution. Further these laws are adjudicated by different authorities ranging from kinship elders, chieftains, local political leaders to state institutions. 

In many parts of Africa and South Asia (India, Bangladesh, and Pakistan) there exists a system of customary laws (Africa) and personal laws (in the Indian subcontinent). These laws pertain to particular communities and these generally govern the personal aspects of life – marriage, divorce, guardianship of children and property rights – which define the role of women and men and their entitlements. While personal law in the subcontinent is adjudicated by the state system, in many parts of Africa the responsibility for adjudication was historically delegated to tribal chiefs. In both systems women’s entitlements are subordinated to male interests. There are also ‘modern’ civil codes governing family life that came into existence in post-colonial nation states. In most instances reform processes were a compromise and notions of gender relations that maintained male privilege in family matters informed the secular civil codes.

Legal pluralism is also seen in the operation of norms and values governing kinship and community morality, with differing systems of legitimacy and authority. This is the arena of living law in that the entitlements of women and men are most often decided at this level rather than by statutory law. 

What does legal pluralism signify for rights claiming by poor people and especially poor women? An example may help clarify the interactions of peoples’ ‘voice’ with structures of authority that enable their priorities and interests to be translated into outcomes. A participatory research project with women living with HIV/AIDS in Zimbabwe shows that when the husband dies a woman is disinherited according to local custom. She does not have right to her husband’s land or the right to the dwelling place. Everything is taken away from her plunging her and her children into destitution. In the absence of overarching national laws protecting women’s rights to property and inheritance and poor women’s limited access to formal legal systems, the reality in the present for these women was to bargain in micro level forums that govern custom and community morality. Some women in this study were given access to their husband’s land and house upon his death by the intervention of local chiefs to whom they appealed. This did not prevent the families from nevertheless stripping the house of all its assets (ICW 2002). However, the reality that HIV/AIDS is forcing people to confront is if today one strips a widow of her possessions it could be their turn tomorrow. It is this reality that has to be communicated, discussed and resolved in micro level forums that govern custom and community morality. 

Legal pluralism also implies that rights in one domain are not necessarily entitlements in another. The living law of community norms and values can undermine formal rights. 

The categorisation of rights regimes, as given below, can help clarify points of entry to strengthen rights claiming by poor people. 

Living law and customary law incorporates kinship and resource rights specific to localities and to groups.

Religious law governing family relations – marriage, divorce, guardianship of children and inheritance – define the role of women and men and their entitlements. In some contexts (e.g. in Muslim countries) religious law reaches into civil law.
Statutory law enshrines rights rooted in criminal, civil, commercial and other law.

Constitutional law guarantees civil and political rights but in some instances also embraces social, economic and cultural rights, such as provisions for land redistribution, right to food and education, affirmative action for women and marginalized groups.

International human rights law guarantees human rights with universal application.

· A rights regime may characterise interpersonal relationships between individuals, family members, ethnic, religious or other population groups (e.g. religious personal laws in India, Pakistan and Bangladesh and much of West Asia define the roles of women and men and their entitlements in family relations).

· The rules and norms that function to legitimise these claims may be formal or informal, and moral, cultural, social, legal or political in nature.

· Rights regimes often function to legitimise and perpetuate unequal, hierarchical and exploitative relationships (e.g. norms regulating caste relations in India perpetuate inequality between ‘Dalits’ or untouchables and caste Hindus).

This categorisation of rights regimes identifies (1) spaces for political contestation (2) levels at which rights claiming can take place.

· Appealing in micro-level forums and traditional authority – as the above case study from Zimbabwe illustrates, appeals are being made and can be made to different authorities (not just in courts of law but also to chieftains, community leaders, village elders); rights claims can appeal to kinship and community morality; arbitration about entitlements can and does take place in micro-level forums. These forums are closer to people and can be accessed more easily. However, these forums may not always subscribe to equality norms and many rights regimes are built on and perpetuate unequal, hierarchical and exploitative relationships. A rights approach emphasises those interventions that inform and influence local decision-makers and help democratise these forums.

· Appealing to international instruments to support local level struggles – The case of CEDAW monitoring and producing shadow reports has helped support local struggles for gender equality. Similarly international agreements regarding affirmative action for enhancing women’s representation in political decision-making has helped support the institution of quotas for women’s elections to local government (e.g. in India, Bangladesh and Pakistan).

· Appealing to national law – Civil society groups in many countries have successfully used Public Interest Litigation (where this facility is available) to hold governments accountable to poor people. For example, in India and in response to the public interest litigation brought by non-governmental organisations, the Supreme Court recently declared the government’s holding of large food stocks as unconstitutional given the large numbers of people below the poverty line (ODI 2003).

The institutional structure: determining the definition and implementation of rights

The issue here is that while policy and legal frameworks may give people rights, these are interpreted on the ground by the administrative system and service delivery personnel. The outcome may be that rights get circumscribed.

For example, in the context of the HIV/AIDS pandemic it has been found that women are not being diagnosed until the late stages of infection. In Brazil where free and universal access to antiretroviral treatment has been provided women were found not have been diagnosed or received treatment till the disease had advanced. One of the reasons is because many poor women do not use the pre-natal clinics where the services for testing and care are available until late in their pregnancy. However, other data seems to suggest that the lack of use of services could be because service providers treat them like prostitutes and drug users (WHO 2002). As can be seen from this and other examples, service providers and bureaucratic actors participate in constructing systems of rights and entitlements that can impede the implementation of rights guaranteed by the policy measure. 

An effective mechanism often used by bureaucratic actors to retain the power to construct the nature of the entitlement and legitimacy of the rights holder is through the withholding of information about the entitlement. The accountability of public institutions can only be enforced when rights claimants are informed about the nature of their entitlement and the standards of service they are entitled to. Public action to compel bureaucracies and service providers to make transparent what the public is entitled to has been used as a countervailing force.

The political process

The issue here is the means by which people contest rights. These vary widely depending on the context, the issue, and the social position of the claimants. There exist in most societies both formal and informal channels for the contestation of power. However the leverage provided by formal mechanisms like voting for the legislature, contesting elections, joining a political party is often weak, remote and mediated by power structures that most marginalized groups have difficulty accessing or successfully using. There are several channels through which contestation takes place: the international, regional, national legal, policy and administrative channels and as well informal channels of social contacts and networks. 

In order to clarify this further the following table identifies the institutional channels through which claims can be made, the type of claim relating to each institutional domain and the methods of citizen action that can be used to make these claims. This table uses the experiences of the international women’s movements to claim women’s rights as human rights and equality of treatment and opportunity in development. The international women’s movements claiming equal rights and women’s rights as human rights have been active since the 1970s but have gained ground in the 1990s. Women’s constituencies have emerged as global citizens as they have argued for the right to development, freedom from domestic and sexual violence, sexual and reproductive rights, the implementation of CEDAW and the Beijing Platform for Action at international forums. This activism was greatly helped by the international conferences in the 1990s on Women, the Population and development Conference, the Social Summits and the Human Rights conferences, which all provided the space for the articulation of rights and the historical moment to organise around these rights. However, in each and every single case, it has been necessary to organise from the ‘bottom up’, to create awareness at a national and community level and among women themselves that women had a right to have rights.

The reason for using the case study of international women’s movements to identify the channels of contestation and citizen action is as follows. First, although all women are not equally disadvantaged in a given society, in most societies known to us women have less institutional power than men to meet their needs and realise interests. Second, women are also disproportionately represented among those considered ‘the poor’ (Kabeer 2003). Third, within every form of marginalisation is a gender issue. Social groups living in poverty can be marginalised on a number of counts depending on the context – whether it is their social class, ethnicity, race, occupation, age or a combination of these. Pervasive through all of these forms of inequality are gender inequalities. Finally, the taken for granted nature of gender relations which sees women as part of families, culture and in relationship to men prevents the individuation of women as subject of universal rights which is a necessary condition for rights to be able to work or be applicable. The effect is that women’s interests and their right to control over their bodies and resources (land, labour, education, health) is obscured. 

Channels of contestation: definition, interpretation & implementation of Women’s Rights as Human Rights

(Source: Moser & Norton 2001; Mukhopadhyay et al (forthcoming 2004)

	Institutional channel
	Types of claims
	Method of citizen action

	International channels

International conferences – Vienna 1993; ICPD 1994; Beijing 1995; Social Summits. 
	Processes of identifying new rights e.g. women’s movement demand for recognition of reproductive rights; freedom from domestic and sexual violence
	· Establishment of international networks to promote CEDAW.

· Regional networks prior to each conference to put forward civil society claims

· Advocacy at NGO Forum of international conferences

· Lobbying of governments at international conferences.

	National channels

Political System
	Securing changes to formally recognised freedoms e.g reproductive rights, political participation

Negotiations over how rights and entitlements should be interpreted and recognised
	· Voting in formal elections and referenda

· Women’s coalitions and charters – e.g. South Africa and Zimbabwe women’s coalitions and the Zimbabwe women’s charter used to defeat government in referendum on constitutional reform

· Advocacy for legal reform – e.g. Reform of customary law in South Africa to bring these into line with constitutional guarantees of gender equality

· Public hearings and public information campaigns – e.g. the 50/50 campaign in Namibia for affirmative action for women to political office

	Legal system
	Process of interpretation and implementation of legally recognised rights – relating to domestic violence, inheritance and property rights e.g. in customary law
	· Legal action and challenges at local, national and international level – e.g. cases against domestic violence, equal rights to property

· Engagement with law enforcement agencies – training police and judiciary on domestic violence in Zimbabwe, Namibia, India; monitoring legal enforcement authorities in South Africa implementing reformed customary law of marriage

· Engagement in formal human rights treaty monitoring – shadow reports on CEDAW and Economic, social and cultural rights

	Policy channels
	Negotiation over public provision of entitlements – e.g. provision of public services for health, education, economic development (women farmers right to extension services and credit)
	· Engagement in international policy processes – e.g. Beijing, Rio, Cairo

· Engagement in policy and planning processes at national level – SWAps, PRSPs, national Five Year Plan, local government planning

· Engagement in definition and monitoring of budget processes e.g. Women’s Budget Initiative  in South Africa and other countries

	Administrative channels
	Negotiation over interpretation and implementation
	· Individual claims on resources and services – e.g. everyday interaction with health workers

· Collective monitoring of public services – e.g. reviving multi-stakeholder forums on health provision in Bangladesh; right to information campaign in India; social audits.

	Social channels
	Negotiation over access to resources (e.g. land) and social resources (e.g. labour)
	· Negotiations with chiefs and other micro-level power holders regarding women’s entitlements

· Democratisation of micro-level decision-making bodies e.g. ‘shalish’ in Bangladesh


Contestations of power and therefore claims making by the poor requires organised groups in society that can represent poor people’s interests. The nature and impact of political institutions are heavily influenced by the character and behaviour of organized groups in civil society (White 1995). If the institutions of civil society are dominated by a relatively narrow and influential section of society, it is their concerns and needs that will get reflected in the political process to the exclusion of less influential groups. The distributive and re-distributive capacities of the state will be seriously jeopardised as a result. For this reason building and strengthening institutions of civil society - women’s movements, NGOs, environmental movements, labour organisations – to co-operate with, challenge and sometimes even resist the global, national and local institutions of governance is critical. 

To identify the different processes by which rights can be contested from the ‘bottom up’ Moser and Norton provide a useful set of questions as given below:

	How is a claim made?
	A claim may be made by influencing fulfilment of rights at three levels: the definition, interpretation and implementation of rights. The best entry point for action depends on the context. 

	Who is making the claim?
	What are the strengths that different social groups draw on? Poor women elected to local government in India through the quotas set up to provide them the opportunity found it easier to bargain with local officials when taking office once elected than with their male counterparts in the local village councils many of whom were either kin or propertied males who were their employers.

	What is being claimed?
	Claims can be about a wide variety of rights relating to access to resources, to reproductive decision-making, economic opportunities and simply fair treatment by public officials.

	On whom is the claim being made, and what is the nature of the obligation?
	The success of claims making can depend on whether or not a particular institutional level is answerable to that particular claim. E.g. in South Africa the NGO Gender Advocacy Programme set up a project to take poor women to Parliament to acquaint them with women parliamentarians and enable them to hold the elected officials to account. However, many of the issues on which these poor women demanded action were not directly within the purview of parliament which is primarily a legislative body. They thus found that appealing to local councils and to administrative bodies with whom the women were in daily contact concretised the nature of the obligation.




The Operational level

International development agencies are faced with difficult questions as how best to intervene in rights claiming by poor and marginalized groups without being accused of interfering in political processes. What are the entry points for international development agencies wishing to support rights-claiming by poor people and equally the ability of duty-bearers to meet their obligations? The international development agencies being referred to are not homogeneous in their interests and represent different positions in the international development hierarchy and thus have different leverage. International non-governmental organisations have different advantages than bi-lateral and multilateral agencies. Thus one set of approaches cannot possibly fit all. However, several common points of entry can be seen from the above discussion.

Undertaking a Rights analysis

This would involve, as has been pointed out in the earlier sections, a nuanced understanding of rights regimes, the institutional structure of rights realisation and the political processes available to poor people to claim rights.  This would provide the entry point to support poor people and their organisations and as well institutions that are responsible for meeting obligations. Further, a rights analysis creates awareness in the international agency itself of the responsibility to uphold international human rights standards.

Furthering poor peoples’ claims through policy dialogue

Many bilateral and multilateral agencies are already using this approach by insisting on the representation of poor people’s interests in SWAps and PRSPs. However, much of the attention has been towards strengthening the ‘supply’ side by providing technical assistance to governments who are primarily responsible for these policy frameworks. However, as is increasingly being recognised, this does not automatically strengthen the ‘voice’ and influence of less powerful groups in society. While both SWAps and PRSPs hold out the promise of consultations with civil society, the experience to date has been far from satisfactory. Civil society organisations representing poor peoples’ interests have either been consulted after the event or their representations have not found their way into decision-making regarding allocations. 

Direct intervention in advocacy for poor people’s rights

Many international NGOs have been involved in direct advocacy at an international, national and local level in support of poor people’s rights to sustainable livelihoods, fair trade regimes and so on. The enhancement of the capacity for cross-country organisation on specific issues such as the rights of home-based workers can have a positive effect on labour standards and the quality of employment of the vast majority of poor people, especially women who are disproportionately represented in this sphere of work.

Direct capacity building 

This would entail building the organisational skills and capacity for social mobilisation of the poor themselves. In order for organisations representing the poor to find a seat at the ‘negotiating table’ and policy forums, they need to be aware of the right to do so and the skills necessary to exert influence. The Gender, Citizenship and Governance programme implemented by KIT found that despite the existence of regulations favouring women’s participation in the planning process and budgetary allocations to meet women’s priorities in the decentralised planning process in the state of Kerala in India, women could not take advantage of these favourable conditions to further their strategic interests. They did not have the organisation or the articulation of interests to intervene as agents in the planning process (Mukhopadhyay et al 2003).

Support to intermediary actors

The major challenge in actualising a rights agenda is building citizen voice and action. Institutions of civil society representing less influential groups are critical in the process of rights claiming and holding duty bearers to account. For this reason building and strengthening institutions of civil society - women’s movements, NGOs representing poor peoples’ interests, labour organisations – to co-operate with, challenge and sometimes even resist the global, national and local institutions of governance is a critical approach in rights based work.

V. 
Rights Based Approaches: The common agenda

There is no one Rights Based Approach to development. Nor is there sufficient evidence to suggest that development agencies have adopted rights based practice. However, there is agreement on the key principles. 

An issue that becomes increasingly clear is that rights based approaches to development take their meaning from human development, from the purpose of development as expanding human freedoms. Without this linkage to human development, Rights Based Approaches become one more development fashion and deteriorate into another technical fix. In this sense purely technical and economic models of development do not lend themselves to rights based approaches although these may be interrogated from a rights perspective. A related issue is that the human being and her development becomes the central focus of development. The production of goods and services and generation of wealth are important only so far as these contribute to the expansion of freedoms for every individual everywhere. In this sense human development and rights based approaches are quite radical. Finally, a rights focus in development stresses human agency and is inclusive. Human agency and inclusiveness have intrinsic value and cannot just be evaluated from the point of view that they contribute to more effective or efficient development.

The core principles of Rights Based Approaches are as follows:

· Rights: As discussed earlier rights are conceptualised as legitimate claims. The UN agencies take the meaning of rights to be the human rights principles deriving from the Universal Declaration of Human Rights and related treatises and covenants. The inclusiveness and indivisibility of rights is stressed. The normative links to international, regional and national instruments seems to be the task. Little if any attention is paid to existing legal systems and rights regimes and how the human rights principles can be articulated through plural legal systems. Beside the UN other agencies too talk about the Human Rights Based Approach without much understanding of the political processes through which claims by poor people, especially poor women, are actualised. 

Since rights based approaches are comprehensive in their consideration of the full range of indivisible, interdependent and interrelated rights – civil, cultural, economic, political and social – it calls for a development framework with sectors that mirror internationally guaranteed rights covering health, education, housing, justice administration, personal security and political participation.

· Accountability: The conceptualisation of rights as legitimate claims sets up, as has been discussed, duty bearers who are responsible to rights holders. While primary responsibility is seen to lie with the state as the main duty bearer in ensuring rights, there is agreement that non-state actors too have responsibility including development agencies and the corporate sector. 

While it is recognised that in order to realise rights resources are needed, most agencies in their policy statements side step this issue in a number of ways. First, most insist on the responsibility of the state to protect and promote rights which in the context of social services like health, education, housing, for example, might mean that the state becomes the regulator of such services rather than the provider. There is apparent distrust of state institutions expanding through service provision. Second, the problem of resources to meet obligations especially for the fulfilment of social, economic and cultural rights is side stepped by expecting states to re-order their priorities. Third, there is a weak call to the international community to meet its obligations in terms of aid. International non-governmental organisations are more explicit about re-distribution of resources both at an international and national level to meet the obligations that a rights-based approach sets up.

The development of accountability procedures and mechanisms are directed to states and include development of adequate laws, policies, institutions, administrative procedures and practices, and mechanisms of redress and accountability that can deliver on entitlements, respond to denial and violations, and ensure accountability. However, the mechanisms of redress and those that respond to denial and violations are the most difficult to arrive at since the traditional mechanisms, as for example courts and litigation, have not worked for non-elite groups. Also, constitutional checks and balances and the sanction of the ballot are proving insufficient to make governments live up to their promises. Further since, as has been discussed in the earlier section, the definition and implementation of rights occurs through institutional structures of administration and delivery, mechanisms for accountability and transparency at this level need further elaboration. 

The accountability agenda stresses obligation of both state and non-state actors but there is greater stress on state accountability. While multinational firms, transnational religious movements, international NGO networks, multilateral economic institutions are engaged in activities that affect the lives of ordinary people, they are not subject to state, and therefore popular, control.

· Participation: Participation and ‘voice’ are the flip side of accountability. A rights perspective sees participation both as a right in it self and as a means of ensuring accountability of duty bearers. The concept of participation has been used in development discourse and practice in a sterile fashion to mean all kinds of consultative exercises with socially excluded groups by public and private power-holders without any promise that the views expressed by such groups will be acted upon. As Goetz and Jenkins point out, through sheer repetition the heartfelt plea that decision-makers must hear the voices of the poor has lost resonance because the voicing of preferences or judgements is divorced from the necessity of consequent action (Goetz & Jenkins 2002/4). The meaning of participation, therefore, undergoes change in a rights perspective. In practice it becomes inseparable from issues of accountability. For there to be answerability – the obligation of power-holders to justify their decision and actions – someone has to be asking the questions. And if these questioners are ordinary people they need to be endowed with ‘voice’ rather than just be consulted in ‘invited spaces’ set up by development agents. ‘Participation, within a relationship of accountability, becomes interrogation’ (Goetz & Jenkins 2002/4).

Participation of marginalized groups in the development process is intimately linked to human development. It has intrinsic value as a freedom that allows people to express beliefs and preferences. It has instrumental value because the freedom to express opinions, the interplay of many voices – is the means through which societies collectively evolve the standards of justice and morality against which the actions of the powerful are to be held to account.

Whether or not this more political approach to participation can be promoted by the rights-based practice of international development agencies remains to be seen. At present the issue of substantive participation remains a challenge. 

· Empowerment: The interconnectedness of rights, accountability and substantive participation in rights-based approaches envisions a different relationship between development strategies and people than in other approaches. Development agencies have moved from perceiving the ultimate recipients of their work as beneficiaries to seeing them as either stakeholders or clients/customers. On the other hand, a rights-based approach sees people as citizens. A citizen connotes someone with rights rather than someone receiving welfare or buying services. People become agents and subjects, rather than objects, of their own development. 

Empowerment like participation has taken on a rather sterile meaning in development policy and practice. A rights approach takes the meaning of empowerment a step further in that it draws attention to the power relations involved in asserting claims and having these realised, influencing decision-making institutions and holding them accountable, and having a say in development decisions affecting one’s life. In terms of strategies this implies that equal attention is paid to developing citizen capacity and voice as to working within development institutions to make programmes work. 

· Non-discrimination and attention to vulnerable groups: Rights-based approaches stress inclusiveness, equity and equality. Thus attention to the rights of vulnerable groups such as women, minorities, and indigenous people among others is stressed so as to achieve substantial equality rather than just formal equality. This implies that development decisions, policies and initiatives have to guard against reinforcing existing power imbalances between, for example, women and men, landowners and peasants, and workers and employers. Substantive equality further implies that the differences in circumstances and characteristics of, for example, women and men be taken into account in order to ensure that the end goal of equality not only in a formal sense (e.g. the right to be elected to public office) but also in a substantive sense (e.g. the right to affirmative action measures that make it possible for women to be elected to public office). 

VI. Rights Based Approaches: A critique

Rights based approaches have been criticized on many grounds some of which are discussed in this section.

Accountability: Rights based approaches are seen to be impractical and deceptively easy to promulgate but deeply evasive on the matter of identifying the agents obliged to satisfy rights claims and the degrees to which they should do so (Goetz 2003; O’Neill 2000). Feminist philosophers who advocate a material ‘enabling’ framework for gender justice, for example, argue that rights based approaches falsify the position of the socially weak, who are in no position to make claims or ensure that powerful actors meet their obligations – instead, it is the obligations of powerful actors that ought to be a matter of concern, as well as creating mechanisms to prevent the strong from neglecting their obligations. Further, multinational firms, transnational religious movements, international NGO networks, multilateral economic institutions who are engaged in activities that affect the lives of ordinary people remain beyond popular control.
Resources: Following on from the above it has been pointed out that absolute resource constraints in poor countries limit the potential responsiveness of public authorities to rights claims and undermine the principle of indivisibility of rights. As has been discussed in the previous section the issue of redistribution of resources to enable duty bearers to fulfil their obligation to the poor has been side stepped in most accounts by agencies that support rights based approaches. The international neo-liberal economic framework that does not allow for re-distribution and rights based approaches in development make for an unlikely fit. It has also been pointed out that by making poverty the entry point for rights based approaches what is being obscured is the profound challenges posed by human equality. Argued within a ‘ human capabilities’ framework rights become entitlement to basic resources obfuscating thereby the deep inequalities between social groups and the need to struggle for equal rights.

Legalistic and top-down: There is every danger that rights based approaches may deteriorate into legalistic, top-down framework relying excessively on supranational legal frameworks, formal legal instruments and institutions to the detriment of an appreciation of the priorities and practices of people who frame and make rights claims in struggles over resources and power (Goetz 2003). 

VIII. Rights Based Approaches: the KIT DEV agenda

While it is in the 1990s that the rights-based approaches make their appearance on the development scene, rights and participation has characterized civil society and non-governmental approaches to development for many decades in different parts of the world. Social mobilization of the poor has been the cornerstone of the agenda of these organisations. 

The Gender, Citizenship and Governance programme at KIT and other similar programmes in different parts of the world have in recent years also demonstrated what is implied in working with a rights perspective. The need not only to create voice but to be able to reach the voice of the most powerless to decision-making institutions, to work within institutions to equalize power relations, to stake a claim to substantive participation  - all these constitute a rights based practice.

The rise of ‘rights’ provides the development community, and other groups working on the entitlements of marginalized groups especially those living in poverty, to expand their work on rights, citizen action and political processes. The aim should be to use the rhetoric on rights to make rights real for marginalized groups 
The ‘rise’ if rights in development provide northern technical agencies such as KIT the opportunity to form partnerships with organisations in the South in learning about how rights are made real by peoples’ own struggles over power and resources. Towards this end KIT has formed partnerships in two countries, India and South Africa, involved in the Gender, Citizenship and Governance programme to investigate actor-oriented perspectives on rights to health, education and economic resources. The aim is to investigate the present rights based practice with a view to increasing understanding about methodologies, what works and does not work, what the realistic outcomes are with a view to strengthening rights based work on the ground, and, inform the work of international agencies and governance institutions. 

The KIT work on Rights based approaches in development will be undertaken in partnership with southern organisations to:

· Investigate and influence the development of methodologies 
· Bring an actor-oriented perspective to rights based practice 
· Bring in the perspective and experiences of organizations working with a rights approach.
· Strengthen citizenship in development practice
· Investigate accountability and redress mechanisms that are within the control of marginalized groups (as opposed to legal mechanisms that are out of reach for poor people)
· Explore the processes through which the normative human rights frameworks can be expanded to meet the reality of marginalized groups.
Annex 1
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� To understand how colonialism shaped the formation of customary law in Africa and personal law in South Asia see Mamdani 1996, Mukhopadhyay 1998 among others. The main points to remember are: i. the personal laws and customary laws were a product of a long history of collaboration between colonial administrators and indigenous male elites ii. Women’s rights to divorce, maintenance, inheritance and child custody were subordinated to men’s authority iii. With decolonisation the new regimes were confronted with the problem of how to reform these laws to bring them in line with the principles of equality while at the same time not antagonising the groups/communities that claimed these laws as their cultural heritage and marker of their identity.








